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Revocation Living Trust—Right Trustee 
Demand Cash 


provision living trust agreement, reserving the 
grantor right add decrease said fund from time 
time she may desire” includes the right revoke the 
trust, either whole part, especially where the grantor 
and trustee are the only parties interested. 

This one several points decided the Court 
Chancery New Jersey Trenton Banking Company 
Howard, 187 Atl. Rep. 569. 

Another question presented was whether, under the pro- 
vision authorizing the grantor increase decrease the 
fund, she could require the trustee pay over all part 
the fund cash irrespective the manner which 
was the time invested, was held that she did not have 
that right. She was entitled only assignment the 
assets the trust. The reservation the grantor the 
right increase decrease the fund did not require the 
trustee keep the fund invested securities liquid 
capable being immediately converted into cash. 

The facts showed that May 1926, Mrs. Howard, the 
defendant, paid the plaintiff Trenton Banking Company, 
the sum $15,000 for the purpose “the formation 
the trust agreement, the trustee agreed 
keep the fund invested “such securities are legal and 
proper this state for such investments,” and pay the 
net income the grantor quarterly during her life and 
her death turn over the principal the grantor’s legal 
representatives. 

The trustee invested $12,000 real estate bond and 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) §486. 
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mortgage and invested the balance mortgage participa- 
tions $1,400, $1,100 and $500, respectively. The grantor 
was fully informed these investments. 

April, Mrs. Howard notified the trustee that 
she desired revoke the trust and requested that the sum 
$15,000 paid her cash. The trustee informed her 
that cash could obtained only selling the investments 
and that the market for such sale was the time unfavorable. 
Later, the $1,100 participation was sold its face value and, 
Mrs. Howard’s request, the proceeds were turned over 
her. Mrs. Howard then demanded that the fund 
further reduced $10,000 and that such sum paid 
her cash. Upon the trustee’s failure make payment, she 
brought suit against law for the $10,000. The trustee 
thereupon instituted the present proceeding for the purpose 
obtaining interpretation the trust agreement and in- 
structions its duties thereunder. the meantime, the 
prosecution the suit law commenced Mrs. Howard 
was restrained. 


This one the decisions which suggest the difficulties 
which trust department may find itself result enter- 
ing into trust agreement which does not specifically cover 
situations the kind here under discussion. 

The following paragraphs, defining the rights parties 
the living trust agreement, are quoted from the court’s 
opinion: 


The first question the interpretation the agreement, 
and particularly the clause therein whereby the grantor “reserves 
the right add decrease said fund from time time 
she may desire.” would seem that there can doubt that 
this comprises the right revoke the trust, either whole 
part; and that therefore the defendant has the right call upon 
the trustee terminate the trust and turn over the trust assets 
her. Especially this true under the circumstances the 
present case, inasmuch there person other than the com- 
plainant and the defendant having any interest the trust (the 
grantor has not even made will; she had, would not effec- 
tive operative until her death; and “the legal representative” 
grantor nothing more than the grantor herself). 
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The real question interpretation, between the parties, however, 
whether the right which the grantor has under this clause 
terminate the trust any time, part whole, gives her 
the right require the trustee, immediately upon notification 
such revocation, pay the grantor cash the amount such 
desired revocation, irrespective the then existing facts and circum- 
stances the securities which the trust fund then invested. 
The defendant contends that the true meaning this clause that 
she has the right require the trustee any time pay her 
cash the $15,000 which she turned over trust, such lesser 
portion she may request, and that the trustee obligated pay 
such sum sums her, irrespective the then condition the 
trust fund investment. 

the view this court, such not the meaning the clause 
question, either expressed implied. obvious from the 
agreement that was contemplated and intended the parties— 
indeed, the agreement expressly states—that the $15,000 cash was 
invested, and kept invested, the trustee securities; 
was not kept hand, nor any part thereof, cash. The 
right “to decrease said fund from time time” would therefore 
ordinarily understood refer the trust fund should 
from time time constituted; i.e., trust fund consisting (for 
the most part least) securities and not cash. would, 
course, mean that the grantor would have the right withdraw from 
the corpus, any time, any portion the corpus then composed 
cash (subject possible rights the trustee for commissions) 
and would also naturally mean that the grantor might require 
the trustee call convert any investment comprised the 
fund and pay the grantor from the moneys received such 
calling conversion such portion thereof the grantor should 
request. But would not naturally ordinarily mean 
grantor could, irrespective the then condition the trust fund, 
require the trustee pay back her the $15,000 originally turned 
over it, such portions thereof the grantor might desire. The 
right decrease the trust fund must deemed refer the 
trust fund in, and affected by, the condition which should 
exist the time the right decrease was sought exercised. 
The right for which defendant contends would course ordinarily 
inhere the case moneys placed deposit with the bank subject 
check withdrawal demand, but would certainly not 
understood implied from provision for the right decrease 
trust fund which intended and expected the parties con- 
sist not cash, but securities. 

Defendant contends that the clause question equivalent 
agreement the trustee keep the fund all times invested 
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securities such liquid nature that they would all times 
susceptible being turned immediately into cash; equivalent 
agreement the trustee repay the grantor any time, 
upon her demand, the whole (or much thereof she might desire) 
the cash which she had deposited, taking over itself, exchange 
therefor, much the grantor’s interest the trust fund 
should represented such cash payment. The difficulty with 
this contention that there such agreement the part 
the trustee expressed the instrument; neither such agree- 
ment naturally implied from the language the instrument 
—as has already been pointed out. 

The defendant further contends that the surrounding circum- 
stances attending the transaction may considered arriving 
determination the true interpretation meaning the 
instrument. Assuming this so, such rule nevertheless does 
not extend the point receiving, evidential such point, 
testimony conversations between the parties tending prove 
contract differing from that expressed the written contract. 
Such evidence would receivable suit for reformation the 
instrument; but that not this suit. 

Taking into consideration the circumstances attending the execu- 
tion the instrument wise alters, but rather strengthens, 
the conclusions hereinbefore expressed. the time the execution 
the instrument, the defendant had her $15,000 deposited the 
savings department the complainant bank. was there drawing 
per cent. interest and subject repayment demand (possibly, 
not probably, also subject restriction against withdrawing 
the whole more than certain percentage thereof until after the 
expiration certain period notice). would the natural 
presumption that defendant’s desire put her money into trust 
investment, substitution for deposit savings account, was 
because desire obtain increased revenue income there- 
from. would also the natural presumption—because such 
matter common knowledge—that order obtain such increased 
income, and putting her money trust investment for that 
purpose, she would ordinarily have forego the right withdraw 
moneys demand. Defendant must held chargeable with the 
knowledge which the ordinary individual would have under like circum- 
stances; and there therefore basis for assuming, from the cir- 
cumstances attending the execution the instrument, implication 
that the parties intended that she should have the right withdraw 
demand, money, the moneys which she was turning over for 
investment trust securities. 
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Syndicalism Law Unconstitutional 


The Oregon Criminal Syndicalism Law (Code 1930, 
any person teach advocate the doctrine criminal syndi- 
person attending meeting called for lawful purposes 
although such person Communist and although the 
meeting was called the Communist Party. This was de- 
cided the Supreme Court the United States 
Jonge State Oregon, Sup. Court Rep. 255. Criminal 
syndicalism defined the statute “the doctrine which 
advocates crime, physical violence, sabotage, any unlawful 
acts methods means accomplishing effecting 
industrial political change revolution.” The law, 
this respect, unconstitutional under the Fourteenth Amend- 
ment the Federal Constitution which provides that state 
shall make enforce any law depriving any person “life, 
liberty property without due process law.” 

This means that any state law which deprives persons 
the right peaceably assemble for lawful discussion void 
under the Fourteenth Amendment irrespective their politi- 
cal moral inclinations activities outside apart from 
such meeting. 

The facts this case, recited the stipulation entered 
into between the parties showed: 


That July 27, 1934, there was held Portland meeting 
which had been advertised handbills issued the Portland sec- 
tion the Communist Party; that the number persons at- 
tendance was variously estimated from 150 300; that some 
those present, who were members the Communist Party, estimated 
that not exceed per cent. those attendance were 
such members; that the meeting was open the public without charge 
and questions were asked those entering, with respect their 
relation the Communist Party; that the notice the meeting 
advertised protest against illegal raids workers’ halls and 
homes and against the shooting striking longshoremen Portland 
police that the chairman stated that was meeting held the 
Communist Party; that the first speaker dwelt the activities 
the Young Communist League; that the defendant Jonge, the 
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second speaker, was member the Communist Party and went 
the meeting speak its name; that his talk protested against 
conditions the county jail, the action city police relation 
the maritime strike then progress Portland, and numerous other 
matters; that discussed the reason for the raids the Com- 
munist headquarters and workers’ halls and offices; that told the 
workers that these attacks were due efforts the part the 
steamship companies and stevedoring companies break the maritime 
longshoremen’s and seamen’s strike; that they hoped break the 
strike pitting the longshoremen and seamen against the Com- 
munist movement; that there was also testimony the effect that 
defendant asked those present more work obtaining members 
for the Communist Party and requested all the meeting the 
party held Portland the following evening and bring 
their friends show their defiance local police authority and 
assist them their revolutionary tactics; that there was also testi- 
mony that defendant urged the purchase certain communist litera- 
ture which was sold the meeting; that while the meeting was still 
progress was raided the police; that the meeting was con- 
ducted orderly manner; that defendant and several others who 
were actively conducting the meeting were arrested the police and 
that searching the hall the police found quantity communist 
literature. 


The Oregon Supreme Court construed the indictment 
charging that the defendant participated meeting called 
the Communist Party, which party was unlawfully teach- 
ing and advocating the doctrine criminal syndicalism and 
sabotage, and held the defendant guilty. 

reversing the lower court and holding that the statute 
was unconstitutional applied the circumstances the 
present case, Chief Justice Hughes, who delivered the opinion 
the Supreme Court, wrote follows: 


must take the indictment thus construed. Conviction upon 
charge not made would sheer denial due process. thus 
appears that, while defendant was member the Communist Party, 
was not indicted for participating its organization, for join- 
ing it, for soliciting members for distributing its literature. 
was not charged with teaching advocating criminal syndicalism 
sabotage any unlawful acts, either the meeting elsewhere. 
was accordingly deprived the benefit evidence the 
orderly and lawful conduct the meeting and that was not called 
used for the advocacy criminal syndicalism sabotage any 
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unlawful action. His sole offense charged, and for which was 
convicted and sentenced imprisonment for seven years, was that 
had assisted the conduct, public meeting, albeit otherwise 
lawful, which was held under the auspices the Communist Party. 


The broad reach the statute thus applied plain. While 
defendant was member the Communist Party, that membership 
was not necessary conviction such charge. like fate might 
have attended any speaker, although not member who “assisted 
the conduct” the meeting. However innocuous the object the 
meeting, however lawful the subjects and tenor the addresses, how- 
ever reasonable and timely the discussion, all those assisting the 
conduct the meeting would subject imprisonment felons 
the meeting were held the Communist Party. This manifest 
result was brought out sharply this bar the concessions which 
the Attorney General made, and could not avoid, the light the 
decision the state court. Thus, the Communist Party had called 
public meeting Portland discuss the tariff, the foreign 
policy the government, taxation, relief, candidacies for 
the offices President, members Congress, Governor, state 
legislators, every speaker who assisted the conduct the meeting 
would equally guilty with the defendant this case, upon the 
charge here defined and sustained. The list illustrations might 
indefinitely extended every variety meetings under the 
auspices the Communist Party although held for the discussion 
political issues adopt protests and pass resolutions en- 
tirely innocent and proper character. 

While the States are entitled protect themselves from the 
abuse the privileges our institutions through attempted 
substitution force and violence the place peaceful political 
action order effect revolutionary changes government, none 
our decisions the length sustaining such curtailment 
the right free speech and assembly the Oregon statute demands 
its present application. Gitlow People State New 
York, 268 652, Ct. 625, Ed. 1188, under the New 
York statute defining criminal anarchy, the defendant was found 
responsible for “manifesto” advocating the overthrow the gov- 
ernment violence and unlawful means. Id., 268 652, pages 
Ed. 1095, under the California statute relating criminal syndi- 
calism, the defendant was found guilty willfully and deliberately 
assisting the forming organization for the purpose carry- 
ing revolutionary class struggle criminal methods. The de- 
fendant was convicted participation what amounted con- 
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spiracy commit serious crimes. Id., 274 357, pages 363, 
364, 367, 379, Ct. 641, 644, 645, 649, Ed. 1095. The 
Ed. 1077, involved similar ruling under the California statute 
extended the Yosemite National Park. Id., 274 328, 
pages 330, 331, Ct. 650, 651, Ed. 1077. the other 
1108, the criminal syndicalism act that State was held have been 
applied unconstitutionally and the judgment conviction was re- 
versed, where was not shown that unlawful methods had been 
advocated. Id., 274 380, page 387, Ct. 655, 657, 
Ed. 1108. See, also, Stromberg People State California, 

Freedom speech and the press are fundamental rights which 
are safeguarded the due process clause the Fourteenth Amend- 
ment the Federal Constitution. Gitlow New York, supra, 268 
652, page 666, Ct. 625, 629, Ed. 1138; Strom- 
berg California, supra, 283 359, page 368, Ct. 532, 
697, Ct. 625, 627, Ed. Grosjean American 
Press Co., 297 233, 243, 244, Ct. 444, 446, Ed. 660. 
The right peaceable assembly right cognate those free 
speech and free press and equally fundamental. this Court 
said United States Cruikshank, 542, 552, Ed. 
588: very idea government, republican form, implies 
right the part its citizens meet peaceably for consultation 
respect public affairs and petition for redress grievances.” 
The First Amendment the Federal Constitution expressly guar- 
antees that right against abridgment explicit 
mention there does not argue exclusion elsewhere. For the right 
one that cannot denied without violating those fundamental prin- 
ciples liberty and justice which lie the base all civil and 
political institutions—principles which the Fourteenth Amendment 
embodies the general terms its due process clause. Herbert 
Louisiana, 272 312, 316, Ct. 103, Ed. 270, 
1102; Powell Alabama, 287 45, 67, Ct. 55, 


supra. 


*The First Amendment provides that Congress shall make law “abridging 
the freedom speech the press; the right the people peaceably 
assemble and petition the Government for redress grievances.” The Con- 
stitution does not, the same language, prohibit the states from enacting such 
laws. But the court points out that this prohibition included the Fourteenth 
Amendment which declares that state may pass any law depriving any person 
“of life, liberty property without due process law.” 
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These rights may abused using speech press assembly 
order incite violence and crime. The people through their 
Legislatures may protect themselves against that abuse. But the 
legislative intervention can find constitutional justification only 
dealing with the abuse. The rights themselves must not curtailed 
The greater the importance safeguarding the community from 
incitements the overthrow our institutions force and violence, 
the more imperative the need preserve inviolate the constitutional 
rights free speech, free press and free assembly order main- 
tain the opportunity for free political discussion, the end that 
government may responsive the will the people and that 
changes, desired, may obtained peaceful means. Therein lies 
the security the Republic, the very foundation constitutional 
government. 

follows from these considerations that, consistently with the 
Federal Constitution, peaceable assembly for lawful discussion cannot 
made crime. The holding meetings for peaceable political 
action cannot proscribed. Those who assist the conduct such 
meetings cannot branded criminals that score. The question, 
the rights free speech and peaceable assembly are pre- 
served, not the auspices under which the meeting held but 
its purpose; not the relations the speakers, but whether 
their utterances transcend the bounds the freedom speech which 
the Constitution protects. the persons assembling have committed 
crimes elsewhere, they have formed are engaged conspiracy 
against the public peace and order, they may prosecuted for their 
conspiracy other violation valid laws. But different 
matter when the State, instead prosecuting them for such offenses, 
seizes upon mere participation peaceable assembly and lawful 
public discussion the basis for criminal charge. 

are not called upon review the findings the state court 
the objectives the Communist Party. Notwithstanding those 
objectives, the defendant still enjoyed his personal right free speech 
and take part peaceable assembly having lawful purpose, 
although called that party. The defendant was none the less 
entitled discuss the public issues the day and thus lawful 
manner, without incitement violence crime, seek redress 
alleged grievances. That was the essence his guaranteed per- 
sonal liberty. 

hold that the Oregon statute applied the particular 
charge defined the state court repugnant the due process 
clause the Fourteenth Amendment. The judgment conviction 
reversed and the cause remanded for further proceedings not 
inconsistent with this opinion. 

ordered. 
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Survivor Entitled Joint Deposit 


man, having bank deposit Italy, gave check for 
the amount trust company, together with power 
attorney authorizing the trust company collect the money 
and place the credit joint account the names 
himself and his nephew. the same time, the uncle and 
nephew signed signature cards opening the joint account, 
which recited that the deposit should belong the survivor 
upon the death either. The uncle died while the trust com- 
pany was engaged collecting the money. was held that 
the fund belonged the nephew survivor and not the 
uncle’s estate. This was decided the Surrogate’s Court 
Monroe County, New York, Guggino’s Estate, 291 
Supp. 688. 

The pertinent paragraphs the opinion read follows: 


The remaining question arises out the opening the new 
joint survivorship account the Union Trust Company. the 
day before testator’s death informed the manager branch 
the Union Trust Company, Mr. Cappellino, that had 
savings deposit lire the Banca Commerciale Italiana, Rome, 
Italy, which wished withdraw and place joint survivorship 
account here the name himself and his nephew, the executor, who 
had been kind him his illness. Testator had come here April, 
the home the nephew, suffering from cancer the stomach; 
and lived therein until died December following. the time 
the interview with the manager, testator had been quite ill, and had 
been taking narcotic under the advice his physician; but the 
latter testified the patient was competent and knew what was doing 
that time. The manager’s testimony the same effect. 

the interview with the bank manager, the testator inquired 
what would done case testator died before the money arrived 
here from Italy. The bank manager said him this would taken 
care the survivorship feature the account. Testator then 
called his nephew and asked him that arrangement was satis- 
factory, and being assured was, testator and the nephew each 
then signed duplicate the contract evidenced the signature cards 
used this trust company for such accounts, which the bank 
manager thereupon signed also. These cards, set out full below, 
carried the provisions necessary carry out the intention the 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §427. 
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parties hold these funds jointly with right survivorship; and 
the manager, testator’s native tongue, explained the agreement 
testator, and assured him that died the nephew would get this 
account. the same time testator signed power attorney 
this trust company procure this money from the Italian bank 
the credit the attorney fact for the credit the joint survivor- 
ship account. also signed what would call “check” 
close out the account, but the Italian form named 
“assignment” the account the attorney fact for the purpose 
“extinguishing” the account the parties purposed transfer from 
Italy this country. passbook, necessary presented 
order withdraw these lire, was also delivered testator the 
bank manager. The manager then gave the testator, the latter’s 
request, receipt for the papers signed; and proceeded once 
mail the passbook, check “assignment,” and the power attorney, 
Italy; but the following day, while these papers were route 
the mail, testator died. due course the proceeds these 86,000 
lire were remitted the Union Trust Company, which 
holding the same. 

With respect this belated remittance from Italy, the objectants 
claim the estate the owner, the ground that the intervening 
death cut off the power attorney and the order pay embodied 
the check “assignment.” The executor individually claims these 
moneys belong him the survivor the joint account agreement, 
under which those moneys were fetched here, notwithstanding they 
arrived here after the testator had died. 

The completed three-party contract, represented the cards 
signed duplicate and delivered above mentioned, important 
this matter that now set out full, follows: 


“Rochester, Y., Dec. 26, 1934 

“We, Chares Gugino and Joseph LoPalo hereby open deposit 
account with the Union Trust Company Rochester the following 
name and form: 

“Charles Gugino Joseph LoPalo 
paid either, the survivor them. 

“We declare that are the joint owners the money this day 
deposited said account and that any future deposits made 
either said account any interest accrued credited there- 
shall and our joint property; either one us, before 
after the death the other, may sign checks, receipts orders 
said account, whether drawn the individual order the signer 
otherwise, and receive the whole any part said moneys before 
after the death the other, and hereby authorize and empower 
said Union Trust Company Rochester, make payment all 
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any part said moneys the signature either and hereby 
acquit said Union Trust Company Rochester for any and all pay- 
ments made; the death either us, the survivor shall take 
absolute and single ownership the balance then due the account. 
Each authorizes the other endorse and deposit the 
credit said account any check other instrument for the pay- 
ment money which may drawn endorsed our joint order 

Charles Gugino 
“Witnessed Joseph LoPalo 


the rear: 


“To the Union Trust Company Rochester, 

“You are hereby authorized recognize the signatures below 
the payment funds, and the transaction any business con- 
nection with this account. consideration your accepting and 
continuing this account, hereby consent and agree the Regula- 
tions which are printed the Pass Book issued therefor, and hereby 
made part this agreement, and also the following: 

This account shall thrift account and shall not sub- 
ject 

“2. The Pass Book shall presented with each withdrawal 
from this account, and the possession the Pass Book shall 
sufficient authority you warrant any payment made and entered 
it. You shall have the right require thirty days written notice 
intention withdraw any deposit, and such thirty days notice 
shall necessary all times before any withdrawal unless specifi- 
cally waived you: 

signatures: Charles Gugino [Signed] 

“Joseph LoPalo [Signed 


This completed three-party agreement the distinguishing feature 
this case. The situation not one power-of-attorney alone, 
nor that sole grantor which would die with the death the 
sole grantor before performance, especially one the grantors 
this power still living; nor this case one check alone 
whose maker died before the bank had honored it; nor this case 
bar only combination those features—as nothing more 
had been done than deliver check agent, and the maker 
died before the bank had honored the check. The executor’s indi- 
vidual claim the proceeds these two checks depends the 
effect given the fact that, addition, there was simul- 
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taneously completed three-party agreement, not without some vestige 
consideration, that they were the joint owners this fund, and 
that would both fetched and held for the credit the two 
men, either survivor draw. The mutual promises that effect 
supported one another; and constitute contract intended vest 
absolute certain rights presently. See Deal’s Adm’r Merchants’ 
Mechanics’ Sav. Bank, 120 Va. 297, 135, 1917C, 
548; Goldston Randolph (Mass.) 199 896, 103 
1117, 1123, note. The fact possible death was contemplated not 
condition barring the creation the agreement; but effecting 
the procurement and disposition the moneys even before they had 
been actually deposited here, pursuant the contract, conditions 
might subseuently arise. 

The objectants claim this transaction was attempt make 
gift, and that fails for lack completion delivery. 

gift can legally made undivided interest property. 
The intention herein evidenced express contract, 
signed both the testator and the survivor, well the bank. 
entering into such contract, and delivering that contract 
and the pass book, without reservation, the bank, all necessary 
evidence was thereby furnished that the “gift” had actually been 


given, called such, where ordinarily such evidence furnished 
such physical symbolical delivery the nature the subject- 
matter permits. The rights these parties under the contract 
made and delivered herein are judged the principles 
contract, rather than the common law gifts trusts. 


The objectants also claim that the money must first have become 
actually deposited here the account before the joint and survivor- 
ship rights became effective; and they quote section 198 the 
Banking Law deposits trust companies, which part reads 
thus: “When deposit shall have been made any person the 
name such depositor and another person and form paid 
either, the survivor them, such deposit thereupon and any 
additions thereto made, either such persons, upon the making 
thereof, shall become the property such persons joint tenants, 
and the same, together with all interest thereon, shall held for 
the exclusive use the persons named, and may paid either 
during the life time both, the survivor after the death 
one them; and such payment and the receipt acquittance 
the one whom such payment made, shall valid and sufficient 
release and discharge said company, for all payments made 
account such deposit prior the receipt said company 
notice writing signed any one such joint tenants, not 
pay such deposit accordance with the terms thereof.” 
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Obviously, the bank could not held liable for money never 
had received and the statute, for the bank’s protection, provides 
that the bank’s responsibility attaches only after receipt the 
money, notice; and that far the bank concerned, 
the deposit additions thereto, “upon the making thereof,” may 
safely regarded the bank the property either sur- 
vivor. This provision for the protection the bank, however, leaves 
the question open the rights the two depositors inter sese 
(between themselves) regards the moneys; which depend their 
agreement not alone with the bank but also 
generally specially. Thus one depositor may accountable 
the other for overdrafts during the life both, beyond the actually 
agreed presumptive share the account the one drawing. 
Matter Sutter’s Estate, Misc. 85, 245 636, affirmed 
Strail, Matter of, Suter’s Estate, 232 App. Div. 45, 248 
624, affirmed, Suter’s Estate, 258 104, 179 310. 


the case bar the bank, accepting the pass book, check 
“assignment” and the power attorney fetch the fund from 
Italy, pursuant the tripartite contract represented the cards, 
incurred definite responsibility these two men and either 
the survivor them. had thereby actually begun deposit 
this fund with itself. 

The decisive fact remains, therefore, unimpaired, that there 
here completed contract that was intended create presently the 
rights joint survivorship this fund; and that, before the death 
testator, this agreement had been carried out, far was 
possible, the delivery the signed contract, the check, pass 
book, and power attorney the bank and the bank forward- 
ing the check and pass book, with the power, Italy reduce 
the fund its possession. The parties had absolutely agreed that 
they were joint owners this fund, and that either 
and especially the moribund testator—should die before the local bank 
actually received the money, the survivor the “absolute and 
single” owner should have the right withdraw after had 
come into the actual possession the bank. fact that 
the testator did die before the moneys arrived here from Italy 
immaterial now, that event was provided for the contract. 

notice voluntary appearance, submit for signature and 
entry the decree judicial settlement herein, framed accord 
with this decision. 


FORMS ASSIGNMENT 


BRIEF STATEMENT LAW 


Definition. general assignment the transfer making over 
another real personal property any right interest 
property. With reference instruments such bonds, notes, etc., 
the term generally used connection with the transfer 
nonnegotiable instruments, distinguished from the terms ‘‘indorse- 
and which are used connection with the trans- 
fer negotiable paper. 


Property which may assigned. general, personal property and 
any estate interest real property may assigned. common 
law the rule was that choses action (the right recover debt, 
money damages) with few exceptions, could not assigned. This 
rule, however, greatly modified statutes which have been adopted 
the different states. These statutes frequently specifiy certain rights 
choses which cannot assigned. The New York statute, for in- 
stance, the Personal Property Law, prohibits the transfer 
claims for damages for personal injury breach contract marry. 
Wisconsin claim under the Workmen’s Compensation Law cannot 
assigned. Wisc. Stat. 1929, 102-27. similar statute found 
number other states. Maryland the assignment claim 
under the Workmen’s Compensation Law not valid until after 
voucher has been issued. Bagby’s Code, 1924, Art. 101, 52. 


Assignment contracts. general permissible assign the 
rights party under contract, with the exception contracts 
involving personal relations contracts for personal services, where 
such assignment forbidden statute the terms the con- 
tract itself. general rule money due become due under 
open account, bond, other contract, may assigned. has 
been held, however, grounds public policy, that the right 
receive money, alimony separate maintenance not assignable. 


Assignment wages. Unless prohibited statute, wages due 
become due, may assigned; but most, not all the states, 
statutes have been adopted either prohibiting restricting such assign- 
ments. California, for instance, unearned wages can assigned 
only person furnishing the necessities life. Civil Code, 955. 
Indiana, unearned wages cannot assigned. Burns Rev. Stat., 
185 


186 
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1926, 9352. Wisconsin, assignment wages married man 
for more than two months advance invalid unless signed the 
assignor’s wife the presence two witnesses. 


Form assignment. the absence statutory restriction 
particular form necessary effect valid assignment. some 
states, however, assignments certain rights, such 
wages, claims under the Workmen’s Compensation Law, are in- 
valid unless writing. general the assignment written instru- 
ment may made either separate writing appropriate 
indorsement the back the instrument itself. Neither acknowl- 
edgment nor attestation requisite the validity the assignment 
unless required statute. general, acknowledgment necessary 
only where the instrument filed recorded. acknowledg- 
ment, however, dispenses with other proof evidence execution. 


Delivery. Where assignment writing the delivery the 
instrument the assignee necessary complete the assignment. 


Filing and recording. The filing recording assignment 
not necessary its validity, but under the statutes few states, 


certain assignments, such assignments unearned wages, must 
filed recorded. 


Notice debtor. Between the assignor and assignee not neces- 
sary the validity assignment that notice thereof given 
the person from whom the debt claim due, except where such 
notice required statute. 


Consent debtor. The consent acceptance the debtor not, 
general, requisite the validity assignment, except the case 
partial assignment where such consent acceptance required 
the terms the contract itself. 


Assignment note with guaranty. 


For value received hereby assign the within note the National 
Bank Suffolk, and guarantee the payment thereof. 


(Signed) 


Assignment contract indorsement. 


which hereby acknowledged, hereby assign him the within con- 
tract (or account, bond, policy insurance, lease, and all 
right, title and interest therein. 

(Date) 


(Signature. 
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Assignment life insurance policy indorsement. 
within named, consideration the sum dollars 
paid hereby assign unto the said the within 


written policy insurance life, for the sum dollars, 
Life Insurance Company, dated the 


Assignment life insurance policy. 


Know all men these presents that con- 
the receipt whereof hereby acknowledged, hereby sell, assign, and 
transfer the said that certain policy insurance life, 
issued Life Insurance Company, and 
for the sum dollars, and all the money, interest and benefit 
and advantage now due become due thereby thereunder; 
have and hold the same unto the said his executors, adminis- 


trators, and assigns. 
witness whereof have hereunto set hand and seal 


Assignment life insurance policy security. 


Know all men these presents that con- 
sideration dollars, the receipt whereof hereby acknowl- 
edged, these presents sell, assign, transfer, and set over unto 
that certain policy insurance life, numbered 
made the Insurance Company and all money, 
interest, benefit, and advantage whatsoever, now due become due 
thereunder, have and hold the same unto the said and his 
executors, administrators and assigns forever. This assignment made 
secure the said against any loss damage which may 
sustain reason his indorsement certain promissory note made 
months after date, the payment which note, maturity, the 
undersigned will render this assignment void; but otherwise 
full force and effect. 

Witness hand and seal 


Assignment Life Insurance Policy Collateral. 


consideration dollars, the receipt which hereby 


acknowledged, hereby sell, assign, transfer and set over unto 


Witness hand and seal this 
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administrators, and assigns, their interests may appear, all right, 
title and interest and policy No. issued 
Life Insurance Company, subject all the terms and conditions 
the said policy contained. The interest the assignee the policy 
hereby assigned limited said assignee’s valid pecuniary claim 
against the assignor, existing the time the settlement the 


policy; the remainder said policy, any, being unaffected this 
assignment. 


the receipt whereof hereby acknowledged, hereby sell, assign, 
and transfer the any and all sums money now due 
grow due from upon the annexed account sales 
(or otherwise describing the account), with full power unto the said 
his executors, administrators, and assigns, name, but 


his own cost, sue for, collect, and give acquittance for the same, 
his own use. 


Witness hand (and seal) this 


Assignment bond with covenant. 


Know all men these presents that considera- 
receipt which hereby acknowledged, hereby sell, assign, and 
transfer the said certain bond for the principal sum 
me, and all sums money now due and become due thereon; and 
hereby covenant with the said that there now owing said 
bond for principal the sum dollars and for interest the sum 


Assignment personal property. 


Know all men these presents that 
sideration dollars, the receipt whereof hereby acknowl- 
edged, hereby bargain, sell, deliver, and set over 
all those goods, wares, and merchandise located schedule 


which hereunto attached, have and hold the same absolutely 
and forever. 


Witness hand and seal this 


Witness hand and seal the state 
Assignment account. 
Know all men these presents that con- 
witness whereof have hereunto set hand (and seal) this 
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Assignment legacy. 


Know all men these presents that con- 
the receipt whereof hereby acknowledged, hereby sell, assign, and 
transfer the said that certain legacy sum dollars 
died and whose last will and testa- 


Assignment wages. 


Know all men these presents that con- 
the receipt whereof hereby acknowledged, hereby sell, assign, and 
transfer the said the sum dollars now due from 
Company wages for services rendered its employ (or, 
all sums money now due become due from the 
Company, wages for services rendered rendered its em- 
with full power and perform all acts, matters and things touch- 
ing the premises, like manner all intents and purposes could 
personally present. 


Witness hand (and seal) 


Know all men these presents That 
the receipt whereof hereby acknowledge, hereby 
assign and transfer said all claims and demands (which now 
have) and all claims which within period from the date 
hereof may and shall have against present employer, and 
against any person whose employ shall hereafter enter for all sums 
money and demands which any time may and shall become due 
for services 


have and hold the same the said his executors, admin- 
istrators and assigns, secure debt dollars (with interest 
thereon the rate per cent. per annum) for money 
goods actually furnished the assignee amounting dollars 
(or secure debt contracted prior the execution this assignment) 
(contracted simultaneously with the execution this assignment). 


Witness Whereof have set hand 
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Assignment lease. 


the county 


covering together with the premises therein described, 
and the buildings thereon, with the appurtenances. 

have and hold the same the assignee, and assigns, 

rents, covenants, conditions and provisos therein also mentioned. 

And the assignor hereby covenants that the said assigned premises 
are free from incumbrances. 


witness whereof, the assignor has hereunto set his hand and seal 


presence 


Note. The above the statutory form for New York. Real Prop. Law, 258 


~ 


Assignment Chattel Mortgage. 


This instrument, made this 9th day March, 1917, between John 
Smith, the City Rochester, Y., the first part, and James 
Brown, the same place, party the second part: 

WITNESSETH, That the party the first part, for good and 
valuable consideration him hand paid the party the second 
part, has sold, assigned, and transferred, and does hereby sell, assign, 
and transfer the party the second part, certain chattel mortgage 
bearing date the day November, 1916, made Walter Case, 
and filed the office the 24th day November, 1916, 
10:15 o’clock M., together with the debt thereby secured, and all 
sums money due and grow due thereon, with interest. 

And the party the first part hereby covenants that there now 
due said mortgage, the sum five hundred ($500) dollars. 

WITNESS WHEREOF, The party the first part has here- 


unto set his hand and seal the day and year first above written. 
Acknowledgment. 


Know All Men These Presents that 
the first part, consideration the sum dollars, 
the ensealing and delivery these presents, the receipt whereof 
hereby acknowledged, have granted, bargained, sold, assigned, and set 
over, and these presents grant, bargain, sell, assign, and set over 


Know that assignor, consideration 
paid hereby assigns unto the assignee, certain 
a 
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unto the said party the second part, certain chattel mortgage, given 
dollars and interest dated 


and the money due and grow due thereon with the interest; have 
hold the same unto the said party the second part, his execu- 
tors, administrators, and assigns forever. 

And hereby make, constitute, and appoint the said party 
the second part true and lawful attorney, irrevocable, name 
otherwise, but his proper costs and charges, have, use, and take 
all lawful ways and means for the recovery the said money and 
interest, and case payment discharge the same fully 
might could these presents were not made. 

witness whereof have hereunto set hand (and seal) this 


Assignment real estate mortgage. 


Know All Men These Presents, 
the first part, for and consideration the sum Dollars, 
lawful money the United States America, hand paid 
the second part, the receipt whereof here- 
acknowledged, ha.... sold, assigned and transferred, and hereby 
sell, assign and transfer the said the second part, 
all the right, title, and interest the said the first part 
and certain real estate mortgage dated 
the year nineteen made and 
recorded the Register’s Office the County State 


(Acknowledgment). 
Note. Form used Michigan. 


party the first 
part, consideration the sum lawful money the United 
States America, hand paid party the 
second part, before the ensealing and delivery these presents, 
the receipt whereof hereby acknowledged, have granted, bargained, 
sold, assigned, transferred and set over, and these presents grant, 


filed the office the (clerk of) the county 

Signed, sealed, and delivered 

presence 

| 
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bargain, sell, assign, transfer, and set over unto the said party the 
indenture mortgage bearing date 


gages, 
and the money due and grow due thereon, with the interest. 
have and hold, the same unto the said party the second 
assigns subject only the proviso the 
said indenture mortgage mentioned: hereby make, 
constitute, and appoint the said party the second true 
and lawful attorney, irrevocable, name, otherwise, but 
proper costs and charges, have, use and take all lawful 
ways and means for the recovery all the said money and interest; 
and case payment, discharge the same fully might 
could these presents were not made: hereby 
covenant, promise and agree, and with the said party the second 
part, that there now due and owing upon the said bond and mortgage 
the sum 
Witness have hereunto hand and 
the year Our Lord One thousand 


Signed, sealed and delivered 
the presence 
(Acknowledgment). 


Note. Form used New Jersey. 


Assignment real estate mortgage with covenant. 


given secure payment the sum 


dollars and interest, dated the 
ing together with the bond obligation described 


said mortgage, and the moneys due and grow due thereon with 
the interest, 

have and hold the same unto the assignee, and the succes- 
sors, legal representatives and assigns the assignee forever. 

And the assignee covenants that there now owing upon said 
mortgage, without offset defense any kind, the principal sum 


secure the payment the sum mortgage 

paid assignee, hereby assigns unto the assignee, certain 
mortgage made 
with interest thereon centum per annum 
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witness whereof, the assignor has hereunto set his hand and seal 
(Signature). 


presence 
(Acknowledgment). 
Note. The above the statutory form New York. Real Property Law, 258-0. 


Assignment mortgage security clause. 


This assignment given security for the payment the sum 


effect said note; and shall effective only case default the 
payment said note. 


Assignment securities protect depositors. 


Agreement, made and executed this day July, 1931, between 
Bank Angola, domestic banking corporation the State New 
York, having its principal office the Village Angola, New York, 
and Pius Schwert, the Village Angola, New York, 

Witnesseth, that whereas additional security 
given the depositors said Bank Angola; 

Now, therefore, consideration the premises and the sum 
One ($1.00) Dollar paid said Bank Angola the said Pius 
Schwert, the said Pius Schwert has, nine (9) assignments, 
copies which are attached hereto and made part hereof, assigned 
nine (9) mortgages the aggregate amount Fifty-one thousand 
three hundred fifty-six and 47/100 (51,356.47) Dollars which mort- 
gages are held the said Bank Angola for the better security 
the depositors that institution. 

further agreed that all any part the above mentioned 
mortgages shall assigned the said Pius Schwert such time 
the Superintendent Banks the State New York believes 
that the assets said Bank Angola have appreciated value 
such amount make longer necessary for the said Bank 
Angola continue hold the said mortgages, and consents that 
the same reassigned the said Pius Schwert. 

further agreed that case liquidation the said Bank 
Angola, the aforementioned mortgages shall applied, neces- 
sary, the payment the depositors the said Bank Angola, 
and that any balance from the proceeds said mortgages remain- 
ing after said depositors have been paid full shall returned 
the said Pius Schwert. 


evidenced certain promissory note the under- 
signed for the sum payable 
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further agreed that any amounts collected from the stock- 
holders the said Bank Angola, result assessment upon 
them, shall applied toward the payment depositors prior any 
payment depositors from the proceeds the mortgages above 
mentioned. 

further agreed that the said Bank Angola shall not release 
the said Pius Schwert any the above mentioned mortgages 
without first obtaining the consent the Superintendent Banks 
the State New York and that this agreement shall not modified 
altered any manner whatsoever without first obtaining the con- 
sent the said Superintendent Banks the State New York. 

This agreement shall bind the heirs, representatives and assigns 
the respective parties hereto. 

witness whereof, the parties hereto have set their hands and 
seals, the day and year first above written. 

Bank Angola 
Signed Schwert, President [L. 
Attested 
Williams, Cashier, Bank Angola. 
Pius Schwert [L. 


Note. officer and stockholder bank whose capital was impaired, signed 
the above agreement, with reference the assignment securities for the pur- 
pose protecting the bank’s depositors. The bank subsequently failed, still 
holding the securities. was held that the stockholder was entitled set off 
against his stockholder’s statutory liability, sufficient amount securities 
satisfy the claim against him before the securities could applied for the bene- 
fit the stockholders. Broderick Britting, 264 Supp. 


Notice debtor assignment. 


You are hereby notified that assignment 
assigned me, and assigns, the debt dollars owing 
you the said and that payment thereof should made me. 


(Signature. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


TELEGRAPHIC MONEY ORDER—IDENTIFICA- 
TION WAIVED 


Western Union Telegraph Co. (defendant) Cosby (plaintiff), Court 
Civil Appeals Texas, Rep. (2d) 662 


Money was sent telegraph, positive identification the payee 
being waived. The telegraph company’s agent paid the money 
impostor upon his answering correctly questions the amount 
and the name, address, and occupation the sender. was held 
that the telegraph company was not liable. 

case appeared that person Tyler, Texas, called one 
Langlois, priest New Iberia, Louisiana, the telephone, repre- 
sented himself Cosby, friend the priest, and re- 
quested the priest send $400 telegraph. The priest, believing 
the person Cosby, sent the money requested. The com- 
pany’s agent paid the impostor after had answered the 
questions mentioned above. was held that there had been 
negligence the part the telegraph company and that was 
not liable. 

The action here was brought the payee and question was 
raised his right sue, since there was contract between 
him and the telegraph company. The court, however, found un- 
necessary answer this question inasmuch the case was decided 
favor the company. 


Action Cosby against the Western Union Telegraph Com- 
pany. Judgment for plaintiff, and defendant brought error the 
Court Civil Appeals for the Dallas District, and the cause was trans- 
ferred the Supreme Court the Court Civic Appeals for the 
Fort Worth District. 

Reversed and rendered. 

similar decisions see Banking Law Journal Digest (Fourth 


Edition) §785. 
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BROWN, J.—Prior July 1934, Cosby, plaintiff below 
and defendant error here, and Langlois, priest 
New Iberia, La., being good friends, had had number business 
dealings oil ventures. The said Cosby would communicate with the 
said Langlois concerning some deal handled Cosby and Langlois 
would furnish the money. 

about July 1934, some person, representing himself 
Cosby, called Langlois over the telephone, requesting him send 
Cosby, Tyler, Tex., through The Western Union Telegraph Com- 
pany, plaintiff error, the sum $500. Langlois believed that the 
person whom thus talked was Cosby, his friend Fort 
Worth, Tex. 

keeping with this conversation, Langlois executed the regular 
Western Union money order contract. This contract, printed forms 
furnished the telegraph company, such that the sender may re- 
quire positive personal identification the payee the order, and may 
require information for test question for the purpose identifying 
such payee, the sender may waive these matters, which event the 
contract reads follows: ‘‘Positive evidence personal identity 
NOT required from the payee, and authorize and direct the 
Telegraph Company pay the sum named this order risk 
such person its agent believes the above named payee, Unless 
the following signed,’’ the ‘‘following’’ being the request for posi- 
tive personal identification. 

Langlois sent the money under the contract, waiving personal iden- 
tification the payee. 

appears that impostor the office plaintiff error, 
Tyler, ‘Tex. the paying office, and asked for the money. 

further appears that the real Cosby, the sender’s personal 
friend, was not the author the telephone conversation with Langlois 
and knew nothing the transaction. 

Cosby, the real person and actual friend Langlois, brought 
suit the county court Law No. Dallas county, Tex., against 
error recover the sum money involved, alleging that 
the money was sent him Langlois and was negligently paid 
the plaintiff error impostor. 

The plaintiff error answered, contending that Cosby has in- 
terest the subject matter and that, cause action exists, same 
exists favor Langlois, the sender the money, and contend- 
ing further that, the sender having entered into contract waiving 
positive identification the payee, the plaintiff error has discharged 
its duty and has exercised ordinary care paying the money the 
person whom believed the rightful payee. 

The case being tried jury, plaintiff error requested peremp- 
tory instruction its behalf the close taking evidence, which 
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was refused, and the trial court submitted the jury one issue, namely: 
Issue No. you find and believe from preponderance 
the evidence that Mrs. Gresham, defendant’s agent and employee 
Tyler, Texas, failed use ordinary care the question 
paying out the money question the person who represented 
himself Cosby?’’ This was answered, 

this verdict, the trial court rendered judgment for defendant 
error, and the cause was appealed the Court Civil Appeals for 
the Dallas District and was transferred the Supreme Court this 
Court Civil Appeals. 

the trial, the original Western Union money order, executed 
Langlois, was introduced evidence, and Langlois testified the tele- 
phone conversation had him with the person whom believed 
Cosby, whom knew, and with whom had made investments 
oil ventures; that believed the person talking the man 
knew, Cosby, Fort Worth, Tex.; that such time was 
not obligated and was not indebted Cosby, Fort Worth; 
and that intended the money paid Cosby, Fort 
Worth, and other person. 

Mrs. Gresham, employee plaintiff error the Tyler, 
Tex., office, testified that July 1934, the man representing himself 
were any money for him. She testified that she looked into her records 
and found that there was about $400 hand for Cosby; that 
she asked the man who represented himself Cosby what 
amount money was involved, and that gave the exact amount 
specified the money order; that she then asked him where the money 
was coming from, and answered, from New Iberia, La.; that she 
then asked him from whom the money was expected, and answered, 
Langlois; that the man also exhibited her what known 
Postal Telegraph Company. She further testified that, because the 
size the amount involved, she informed this man that she would 
have wire the sender the money and obtain test question before 
she could pay over; that after she had given the man this informa- 
tion did not appear become nervous, but acted perfectly 
normal manner, and stated her that such procedure her part was 
satisfactory him, and that would wait the office until she ob- 
tained reply from New Iberia; that she immediately requested the 
New Iberia agent obtain test question from the sender; that 
few minutes she was advised such office that the sender was 
Catholic priest and ask the man calling for the money knew 
what business Langlois was engaged; that she then asked the 
man such question and answered that the sender’s profession was 
that priest; that that time she believed the man 
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the payee the money order and she prepared check such time, 
payable the order Cosby the sum $397.58; that the 
man told her would prefer have the money rather than check, 
and, being convenient pay him she did so, upon the man 
indorsing his name the check. 


The real Cosby testified that was acquainted with Father 
Langlois New Iberia, La., and that they had made investments 
together; that did not call Langlois over the telephone concerning 
any money the time question; and that did not request any 
one else so; that has never received any the money from 
plaintiff error. further testified that the signature, 
Cosby,’’ made the impostor, ‘‘is good imitation 

Under the record presented us, believe there was issue 
fact submitted the jury. The sender having waived positive 
identification the payee, and plaintiff error’s agent having used 
the extra precaution which her testimony conclusively shows she did 
use identify the payee, plaintiff error has fully discharged its 
duty, and the record fully discloses that plaintiff error exercised or- 
dinary care paying the money the person who received it. There 
evidence the record tending show that the person whom 
money was actually paid was not truth and fact named 
Cosby. 


believe the following cases are fairly point and support the 
reached us: Gilliam Western Union Tel. Co., Ga. 
App. 383, 108 553; First National Bank Dothan Western 
Union Tel. Co., Ala. App. 108, 142 So. 99, writ refused, 225 Ala. 
38, 142 So. 102; Western Union Tel. Co. American State Bank 
Burkburnett (Tex. Civ. App.) 277 226; Land Title Trust Co. 
Northwestern Nat. Bank, 196 Pa. 230, 420, 75, 
Am. St. Rep. 717, which the principle laid down that, where two 
innocent parties have been deceived, the loss must borne the one 
who primarily made such loss possible. 


There serious question our minds whether, under the circum- 
found this record, the so-called bona fide Cosby could 
bring this suit. There was contract between the sender the money 
and this Cosby. neither asked for nor expected the money, 
and same was sent mistake another person. Furthermore, 
appears from the record that the money was sent for the purpose 
having the payee invest the money for the sender, and, while possession 
the money was thus transferred, appears that the title 
never any time changed. However, not find necessary, un- 
der the record, pass upon this question. 

The judgment the trial court reversed, and judgment here 
rendered for plaintiff error. 
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BANK’S DUTY SENDING NOTICES 
PROTEST 


Ramer People’s Bank Trust Co., Supreme Court New Jersey, 
188 Atl. Rep. 673 


The payee note delivered bank for collection. Under 
the signature, there was pencil notation his address. 
the back the note the words Sam Rubin’’ (maker) were 
written opposite the signatures the indorsers. The note was not 
paid maturity and the bank protested and sent notices pro- 
test for the maker and indorsers, all addressed care the maker. 
was held that this was sufficient comply with the bank’s duty 
the matter sending notices dishonor. 

The payee claimed that, the time giving the note the 
bank, also gave the bank slip paper which were written 
the names and addresses the indorsers and that notices protest, 
intended for the indorsers, should have been sent such addresses. 
The court ignored this contention for the reason that the plaintiff 
did not introduce evidence support it. 


Action Israel Ramer against the People’s Bank Trust Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Aaron Heller, Passaic, for appellant. 

Henry Whitehead, for respondent. 


BROGAN, J.—The plaintiff sued the defendant bank for neg- 
ligence protesting promissory note result which the in- 
dorsers escaped liability. The court directed verdict for the defend- 
ant, and from the judgment thereon the plaintiff appeals. 

The facts the case may briefly stated thus: The plaintiff was 
the payee and holder promissory note made Rubin Son, Inc., 
and Sam Rubin. The instrument the indorsement Sam 
Rubin, Rubin (different persons), and Katz. Prior the due 
date, the plaintiff lodged the note with the defendant bank for 
tion. testified that when delivered the instrument the bank 
for collection gave the note-teller slip paper which was writ- 
ten the names and addresses the parties with instructions that notice 
protest sent those answerable thereon the note was not met. 
The note was not paid maturity and protest notices were mailed 
the maker and indorsers the note, addressed care the maker. 
the face the note, exhibited evidence, find, under the name 
the maker, pencil notation the address. the back the 
note, likewise pencil, find Sam Rubin’’ (maker) written 
opposite the name the indorsers. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §280. 


ck, 
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The basis the claim, charging the bank with liability, 
found his own testimony these words: ‘‘I gave them (meaning 
the bank’s officer) the note with slip paper with the names and 
addresses which the note, the names, and told them have 
protested case was not collected, and send the notice the proper 
addresses, the ones the 

Defense witness, Mr. White, note-teller March, 1933, when the 
note was lodged with the bank for collection, testified that did not 
remember the details what transpired between the plaintiff and him- 
self the time the note was turned over for collection, but, stating 
what his practice had been matters this kind, said that, when the 
note was presented for collection asked the plaintiff for the addresses 
the persons liable and then and there made pencil note the ad- 
dresses the instrument itself. 

The bank’s notary testified that sent protest notice the in- 
dorsers accordance with the addresses found pencil writing 
the note, i.e., the maker. 

When bank undertakes the collection note lodged with for 
that purpose, and the mailing protest notice all answerable thereon, 
same not paid, fulfills its duty this regard sends the 
notice protest the parties the address supplied the holder 
the instrument. The defendant bank says that discharged its duty 
the plaintiff that way. 

The claim the plaintiff that the bank was negligent the 
matter mailing protest notice the indorsers; that the notice was 
not sent the correct address these persons. had the burden 
proving this asserted negligence. The plaintiff did not, our judg- 
ment, discharge this burden. The plaintiff did not prove that the pro- 
test notices were sent address different from the one, says, 
supplied; nor did prove what addresses did supply the slip 
which claims gave the note-teller. 

The judgment affirmed with costs. 


OHIO MINIMUM WAGE LAW CONSTITU- 
TIONAL 


Walker Chapman, Director Industrial Relations Ohio, United 
States District Court (S. Ohio, D.), Fed. Supp. 308 


The Ohio Minimum Wage Law defining ‘‘fair wage’’ ‘‘a 
wage fairly and reasonably commensurate with the value the 
service class service rendered,’’ constitutional. This statute 
does not deprive persons whom applies liberty property 
without due process law deny equal protection the laws, 
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contrary the provisions the Fifth and Fourteenth Amendments 
the Federal Constitution. 

the Adkins Children’s Hospital, Supreme Court 
Rep. 394, the Supreme Court the United States held the Mini- 
mum Wage Law the District Columbia unconstitutional. The 
court here differentiates the two cases that the Ohio statute uses 
basis for fixing the minimum wage the value the services 
rendered whereas the District Columbia statute based the mini- 
mum wage the amount necessary maintain woman worker 
good health and protect her morals. The standard fixed the 
District Columbia statute the court said was ‘‘so vague 
impossible practical application.’’ 

the more recent case Morehead People the State 
New York, decided June 1936, the Supreme Court held the New 
York Minimum Wage Law unconstitutional, thereby affirming 
the decision the New York Court Appeals. The New York 
statute was somewhat similar that the District Columbia, 
referred above. prohibited wage for women and minors 
which would less than the fair and reasonable value the serv- 
ices rendered and ‘‘less than sufficient meet the minimum cost 
living necessary for health.’’ 


Suit Marguerite Walker against Chapman, Director 
Industrial Relations Ohio, and another, wherein the defendants filed 
motion dismiss the bill complaint and subsequently filed joint 
answer praying that interlocutory injunction sought the plain- 
tiff denied and that the bill complaint dismissed. 

Motion dismiss overruled and bill dismissed prayed for 
defendants. 

Agnes Dickinson, Columbus, Ohio, for plaintiff. 

John Bricker, Atty. Gen. (Isadore Topper and John Evans, 
both Columbus, Ohio, counsel), for defendants. 

Before Allen, Judge, and Nevin and Underwood, District 
Judges. 


PER CURIAM.—On the 14th day January, 1936, complainant 
herein filed her bill complaint, wherein she challenges the constitu- 
tionality the Ohio Minimum Wage Law (Gen. Code, 154-45d 
alleging that ‘‘the Ohio minimum wage law and the provi- 
sions the Ohio Constitution authorizing the Ohio Legislature pass 
minimum wage laws, are void and effect because they are re- 
pugnant and violation the Constitution the United States 
that they deprive the complainant the liberty contract guaran- 
teed her the Fifth and Fourteenth Amendments the Constitu- 
tion the United States, and because they deny the complainant 
the equal protection the law and because they deprive the complain- 
ant her liberty and her property without due any process law.’’ 
She seeks enjoin defendants from enforcing the law. 
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June 1936, defendants filed motion dismiss the bill 
complaint upon the grounds set forth the motion. 

Upon that motion, the court the opinion 
not well taken and that should be, and overruled. 

March 1936, joint answer all the defendants was filed. 
Defendants deny that the law unconstitutional; that 
able and prejudicial women workers; that imposes unreasonable 
restrictions upon the right complainant contract for her services 
violation the rights and privileges guaranteed her under the 
Constitution the United States any amendment thereto; and deny 
that complainant will irreparably injured reason the enforce- 
ment the provisions the law question. Defendants pray that 
interlocutory injunction may denied and the bill dismissed. 

The issue presented, its broad aspect, not new. The only ques- 
tion involved whether the law under consideration the instant 
case distinguished from the respective acts considered cases 
heretofore decided the Supreme Court the United States. 

Ct. 394, Ed. 785, 1238, the Supreme Court had 
before the question the constitutionality the Act Septem- 
ber 19, 1918, Stat. 960, providing for the fixing minimum wages 
for women and children the District Columbia. The lower courts 
had held that the act there question was unconstitutional, and their 
decrees were affirmed the Supreme Court. 

the act here question comes within the decision the Adkins 
Case, this court has alternative but declare the act unconstitu- 
tional. 

think that the Ohio act distinguishable from the act under 
consideration the Adkins Case remove from that ban. Nor 
our view altered the decision Morehead People rel. 
Tipaldo, 298 587, Ct. 918, 920, Ed. 1347, 103 
1445, decided the Supreme Court June 1936. the contrary, 
the decision the Morehead Case strengthens our view. 

the Adkins Case (261 525, 555, Ct. 394, 400, 
Ed. 785, 1238) the Supreme Court pointed out that: 
standard furnished the statute [there under consideration] 
for the guidance the board vague impossible prac- 
tical application with any reasonable degree accuracy. What 
sufficient supply the necessary cost living for woman worker 
and maintain her good health and protect her morals obviously 
not precise unvarying sum—not even approximately so. The 
amount will depend upon variety The individual 
temperament, habits thrift, care, ability buy necessaries intelli- 

gently, and whether the woman lives alone with her family.’’ Again 
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‘‘The feature this statute, which perhaps more than any 
other, puts upon the stamp invalidity, that exacts from the 
employer arbitrary payment for purpose and upon basis having 
causal connection with his business, the contract the work the 
employee engages do. The declared basis, already pointed out, 
not the value the service rendered, but the extraneous circum- 
stance that the employee needs get prescribed sum money 
insure her subsistence, health, and morals. The moral requirement 
implicit every contract employment, viz. that the amount 
paid and the service rendered shall bear each other some re- 
lation just equivalence, completely And again (261 
prescribed and regular intervals, pay the value the services ren- 
dered, even pay with fair relation the extent the benefit ob- 
tained from the service, would understandable. But statute which 
prescribes payment without regard any these things, 
clearly the product naked, arbitrary exercise power that can- 
not allowed stand under the Constitution the United States.’’ 

The Ohio statutes here question are sections 154-45d 154-45t, 
The definitions applied the terms used the act are 
set forth section 154-45d, paragraph whereof reads follows: 


fair wage’ shall mean wage fairly and reasonably com- 
mensurate with the value the service class service rendered. 
establishing minimum fair wage for any service service 
under this article, the director, superintendent the wage board with- 
out being bound any technical rules evidence procedure (1) 
may take into account all relevant affecting the value 
the service class service rendered, and (2) may guided 
like considerations would guide court suit for the reasonable 
value services rendered where services are rendered the request 
employer without contract the amount the wage 
paid, and (3) may consider the wages paid the state for work 
like comparable character employers who voluntarily maintain 
minimum fair wage standards.’’ 


above indicated, under the Ohio law, the minimum fair wage 
fixed ‘‘shall mean wage fairly and reasonably commensurate 
with the value the service class service rendered.’’ Thus the 
standard fixed the Ohio minimum wage statute not uncertain 
was the legislative standard passed the Adkins Case. cannot 
said, the Adkins Case, that the standard furnished for the 
guidance the board vague impossible practical ap- 
plication, for the reason that the standard set under the Ohio act can 
definite and accurate application. The Supreme Court did not con- 
demn the purpose minimum wage legislation the Adkins Case; 
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condemned the method setting such wage embodied the 
lation enacted Congress the District Columbia. 
the Morehead Case, the Supreme Court held that, unless the 
Morehead Case was distinguishable from the Adkins Case, that case 
(the Adkins Case) ‘‘requires affirmance the judgment below’’; that 
is, affirmance the judgment declaring the New York statute uncon- 
stitutional. The court further held that, inasmuch the petition for 
the writ sought review only upon the ground that the Morehead Case 
was distinguishable from the Adkins Case and since application had 
been made for reconsideration the constitutional question decided 
the Adkins Case, the court ‘‘confines itself the ground upon which 
the writ was asked granted,’’ and that petitioner would not 
heard upon the question whether the Adkins Case should overruled. 
maintains that may distinguished the ground that the stat- 
utes are vitally 
The Supreme Court thereupon held that was bound accept the 
construction the New York act placed upon the Court 
Appeals that state (270 233, 200 799), and that under 
such construction the New York statute was not distinguishable from 
the statute considered the Adkins Case. The court says: ‘‘There 
blinking the fact that the state court construed the prescribed stand- 
ard cost living that petitioner here refuses accept 
that construction. Petitioner’s contention that the Court Appeals 
misconstrued the act cannot entertained. This court without 
power put different construction upon the state enactment from 
that adopted the highest court the state. are not liberty 
consider petitioner’s argument based the construction repudiated 
that court. The meaning the statute fixed its decision must 
accepted here the meaning had been specifically expressed 
the enactment. Supreme Lodge, Knights Pythias Meyer, 265 
30, 32, Ct. 432, Ed. 885. Exclusive authority en- 
act carries with final authority say what the measure means. Jones 
Prairie Oil Co., 273 195, 200, Ct. 338, Bd. 602. 
The standard ‘minimum fair wage rates’ for women workers 
prescribed must considered both elements—value service and 
living wage—were embodied the statutory definition itself. Inter- 
national Harvester Co. Kentucky, 234 216, 220, Ct. 853, 
Ed. 1284. our construction act Congress must 
deemed state courts the law the United States, this New 
York Act construed her court last resort, must here taken 
express the intention and purpose her lawmakers. Green Lessee 
Neal, Pet. 291, 295-298, Ed. 
the instant case, however, there nothing the definition 
the Ohio statute defining ‘‘a fair wage’’ stating implying that any 
factor added the basis the ‘‘reasonable value the serv- 
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ices Nor has the Ohio Minimum Wage Law been construed 
the courts Ohio mean, far ‘‘a fair wage’’ concerned, 
anything other than what set forth the statute itself, wit, 
wage fairly and reasonably commensurate with the value the service 
class service rendered.’’ This court, therefore, does not feel 
bound follow the construction placed upon the statutes any other 
state the courts such state. 

Considering the Ohio Minimum Wage Law one fixing the 
basis for ‘‘a fair one reasonably commensurate with the value 
the service class service rendered, one based solely 
the ‘‘reasonable value the services rendered,’’ the court the 
opinion that the act clearly distinguishable from the act considered 
the Adkins Case, and that there nothing the Morehead Case 
change this view. 

The Ohio act not unconstitutional. Complainant not entitled 
the relief for which she prays, and her bill should dismissed 
prayed for defendants. Order accordingly. 


NOTE GIVEN CONSIDERATION PROMISE 
MARRIAGE 


Roy’s Estate, Supreme Court Michigan, 270 Rep. 196 


promise marriage made woman good consideration 
for promissory note signed the other party the contemplated 
marriage and payable specified date after such marriage. The 
death the maker the note prior the date set for the marriage, 
discharges the note and the maker’s estate not liable 
thereon. 


Proceeding the matter the estate Edward Louis Roy, de- 
ceased, wherein Marie Clark filed claim, which was opposed Alice 
Keller, administratrix. From judgment the circuit court setting 
aside allowance the claim commissioners claims probate, 
Marie Clark appeals. 

Affirmed. 

Arthur Adams, Detroit, for appellant. 

Hollis Martin, Royal Oak, for appellee. 


BUTZEL, his lifetime Edward Louis Roy became engaged 
Marie Clark, plaintiff. She claims that July 26, 1932, she prom- 
ised marry Roy July 1933, consideration his giving her 
his note for $12,000 payable July 26, 1933, days after the con- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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templated marriage. Roy died February 22, 1933. Notwithstanding 
the fact that plaintiff did not see Roy during his last illness nor attend 
his funeral, must accept the record’s showing that she remained true 
her promise and the marriage would have taken place had not Roy’s 
death intervened. The note was for good consideration was 
given return for contemporaneous promise marriage. The sole 
question arises whether, while contract still executory, change 
circumstances, brought about without fault either party and not 
either party, making performance the contract 
impossible, discharges the parties from further performance. The 
promissory note, while complete itself, was nevertheless executory. 
The doctrine impossibility performance has been frequently ap- 
plied the law contracts. Shear Wright, Mich. 159, 
871, 872, plaintiff sued for the balance alleged due the 
price bull calf sold the defendant. Four dollars was paid 
services for breeding purposes certain bull owned defendant 
bull calf when grown. Without any fault defendant, this 
performance was made impossible death the calf and injury 
the bull. The sole question was whether the contract was released 
the impossibility performance. The court held: 


contract may framed make the contracting 
party absolutely bound all events, yet such not the universal rule. 
the present case the services agreed upon could not rendered 
under the contract unless one the other the two animals could 
had for the purpose. Their continued existence entered into the con- 
sideration both parties indispensable element performance. 
This being so, and there being nothing the contract indicate 
substituted performance within the design, the case seems fall 
within the rule that under such the existence the means 
performance condition without which, the absence fault, 
there can liability. The doctrine reasonable, and assumes 
that both parties become interested the continued existence the 
subject the condition.’’ 


Nicol Fitch, 115 Mich. 15, 988, Am. St. Rep. 542, 
the court dictum said that the death party under contract 
marriage discharges the contract. 

Wilson’s Adm’r Nolen, 200 Ky. 609, 255 267, 269, 
80, very similar the instant case. While the court did 
state that the note was given consideration agreement marry 
then and therefore made, nevertheless based its decision upon the 
discharge the contract subsequent impossibility. the question 
consideration and subsequent impossibility, the court said: 


interpret the [lower] court’s conclusions law, its judg- 
ment was primarily based upon the view that the promise the plain- 
tiff marry Wilson was the time, and yet is, sufficiently valuable 
consideration support the note and uphold the judgment. That 
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promise woman marry man the time valuable considera- 


tion not denied; but the question raised here goes far deeper 


than that. Although the promise the time valuable considera- 
tion, yet, where the contract between the parties from its very nature 
executory one, and contemplates future performance the con- 


sideration, and before the time comes for that consideration pass, 
and before has passed, unforeseen things happen which are not 


brought about either the parties involved, and thereby becomes 
impossible for the contract performed either party, then there 
has come about state things not contemplated either, and which, 
relating back the original transaction, destroys the original considera- 
tion, or, sometimes said, brings about total failure consideration. 

was not the bare promise appellee marry decedent that 
induced the execution the note; was the benefits expected 
realize the future when that promise was carried out. The contract 
its face was executory its nature; the benefits derived 
the obligor the note its consideration were all performed 
appellee the future, and before the time came for their performance, 
and the intervening death Wilson, not superinduced any act 
his, the carrying out her promise—the real consideration—was 


made impossible 


The judgment for defendant rendered the trial judge affirmed, 
with costs defendant. 


DEPOSIT TRUST FUNDS SAVINGS 
ACCOUNT 


Andrew, State Superintendent Banking, Union Savings Bank 
Trust Co., Supreme Court Iowa, 270 Rep. 465 


Funds held person trustee should not deposited 
savings account, subject by-law that deposits could not 
withdrawn except upon sixty days’ notice the option the bank, 
because, making such deposit, the trustee places the funds be- 
yond his immediate control. the event the failure the bank, 
the deposit will regarded preferred claim. 

statute requiring banks post copies their regulations 
their banking rooms does not make necessary post such regu- 
lations order bind depositor who has actual knowledge the 


regulations. 


The trustees the Policemen’s Pension Fund and the Firemen’s 
Pension Fund the City Davenport filed claims the receivership 
the Union Savings Bank Trust Company, asking that they en- 
titled priority payment, and that the claims allowed pre- 
ferred claims. The receiver classified the claims general deposit 


For similar decisions see Banking Law Journal Digest (Fourth 
1273. 
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claims. Trustees appealed the lower court, which decided that the 
claims were entitled preference. The receiver has appealed this 


court. Opinion states the facts. 

Affirmed. 

Cook Balluff, Davenport, for appellant. 
Harold Thuenen, Davenport, for appellees. 


MITCHELL, J.—It undisputed that Charles Robeson, city 

treasurer, Hass, city clerk, John Witt, city attorney, Harry 
Ward, chief police (or their successors office), are trustees the 
Policemen’s Pension Fund the City Davenport; and that the 
first three, with Richard Kelly, chief the fire department (or their 
successors office), are trustees the Firemen’s Pension Fund 
said city, all under chapter 322, section 6310 seq., and trustees 
made the deposits hereinafter referred to. 

The Union Savings Bank Trust Company Davenport, Iowa, 
closed its doors, and receiver was appointed December 28, 1932. 
that time there was deposit said bank (including interest) 
$14,095.14 the Policemen’s Pension Fund, and $1,476.91 the Fire- 
men’s Pension Fund, aggregating $15,572.05. These two accounts were 
treated one fund and one claim the receivership. question 
this the propriety the proceedings establish the claim has 
been raised any one. 

For convenience will speak these two funds the ‘‘Police- 
men’s Fund’’ and the ‘‘Firemen’s Fund.’’ 

After appointment the receiver for the bank, claims were filed 
compel the classification these two accounts preferred, and en- 
titled priority payment, upon the ground that the money held 
trust was deposited savings account the trustees; that the 
bank had the right require days’ notice writing its with- 
drawal, thus making illegal investment. The receiver denied that 
the claims were entitled preference. appeal was taken the 
court, which allowed the claims preferred claims. The re- 
ceiver, being dissatisfied, has appealed this court. 

stipulated that prior the closing the Union Savings 
Bank Trust Company had negotiated loan from the Reconstruc- 
tion Finance Corporation amount pay per cent. its gen- 
eral deposit liabilities, and additional sum approximately $800,- 
000, used for the payment preferred claims which might 
determined payable full. The receiver classified all claims and 
filed report, then made application for instructions and order 
court payment claims. The decree, among other things, found 
that there were sufficient funds cover all claims for preference which 
might subsequently allowed and which included the claims the 
bar. Therefore are not confronted with the question 
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whether there was sufficient money pay these claims, being ad- 
mitted that there was. 

When these two accounts were opened the Union Bank they were 
both designated certain numbers, and from that date the date 
the closing the bank they continued known these same 
numbers. the time that the accounts were opened, passbooks were 
issued the Union Bank. The original passbooks not seem 
evidence, but those the Policemen’s Fund covering the period 
from 1920 the closing the bank were introduced evidence. The 
first four these passbooks show that they were designated being 
the ‘‘savings’’ department, and them were printed rules and 
regulations, rule No. being follows: 


This Bank reserves the right withhold the payment de- 
posits until the expiration sixty days’ notice given writing 
the depositor his her intention withdraw his her deposit. 
The Bank may, far found advisable, pay without notice any 
depositors who wish withdraw their deposits. Payments made from 
time time the Bank without notice shall not constitute waiver 
notice. 


This record shows that there was change the account known 
the Policemen’s Fund from the time that was first opened 1910 
until the Union Bank closed. was designated the same number 
and the bank book showed was continuous account. addition 
this there the testimony the city officials who had charge the 
making the deposits that there had been change. 

the Firemen’s Fund, passbooks were also issued, but the 
original ones were not introduced evidence. However, those show- 
ing deposits starting 1920 and continuing thereafter were produced. 
These passbooks, until 1922, also contained 60-day withdrawal clause, 
being identical with the clause contained the books covering the 
Policemen’s Fund that set out this opinion. There was change 
this account. was designated the same number and was con- 
tinuous account from the first deposit the closing the bank. 

the Andrew Iowa Savings Bank, 214 Iowa, 105, 241 
412, this court had before similar question, namely, whether 
not deposit made the trustees pension fund bank 
entitled preference. Justice Albert, speaking for the court, said 
(214 Iowa, 105, pages 109, 110, 241 412, 413): 


turning point, therefore, the determination this case, 
under the doctrine have approved the Wisconsin case [State 
not these trustees were all times position immediately with- 
draw this fund from the bank, whether they had lost control 
for any length time. the latter true, then, under the holdings, 
this must held investment loan, and not deposit. 
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the record, find that the condition under which 
this money was turned over the bank was that the bank was pay 
per cent. interest semiannually, but ‘expressly reserved the right 
have, condition precedent the payment any the savings 
deposit, sixty days’ notice writing from the depositor his 
her intention withdraw his her savings deposits, and such de- 
posit shall payable either whole part, prior the expira- 
tion the sixty days’ period notice, unless the option the 
bank. Payments from time time the bank without notice 
shall not constitute waiver notice any other case, any other 
times when notice not expressly waived.’ 


apparent, therefore, from this condition the agreement, 
that the control this fund left with the bank wholly passed out 
the control the trustees. True, they could draw all any part 
thereof with the permission the bank, but, the bank failed give 
such permission, they could not draw the same until they had given 
notice and sixty days had fully expired. 

Baitinger Elmore, 208 Iowa, 1342, 227 344, 346, 
had fund the hands savings bank placed there guardian 
under the same sixty-day restriction existed the case bar. 
there said: 

guardian effect and without authority invested the money 
his ward savings deposit, and precluded himself from withdraw- 
ing except days’ notice. Thus far the case not one 
mere temporary deposit money payable demand the exercise 
ordinary care. The deposit was without authority the court, and 
therefore wrongful’—citing Andrew Sac County State Bank, 205 
Iowa, 1248, 218 24; Andrew Farmers Savings Bank Gold- 
field, 207 Iowa, 394, 223 249; Garner Hendry, Iowa, 44, 
359. 

the control this fund passed out the hands the 
trustees because they lost the right immediately withdraw the same, 
the title such fund never left them, and the bank, under the law, 
was bound know that could not acquire legal title said funds, 
and therefore must held that held such fund trust for the 
actual owner. Leach Stockport Savings Bank, 207 Iowa, 478 [223 
171], and therein cited; also Andrew Farmers Savings 
Bank Goldfield, 207 Iowa, 394, 223 


the case bar find that these accounts were opened the 
Union Bank the trustees these funds; that passbooks showing 
deposits were duly issued and that they contained the provision that 
withdrawals could not made except upon days’ notice the bank 
desired. This the same identical provision referred the case 
Andrew Iowa Savings Bank, supra. The bank paid interest upon 
these accounts. Each one was numbered and was the sav- 
ings department the Union Bank savings account. Nowhere, 
and time, does change the character these accounts appear. 
Even the ledger sheets used the bank are the same and change 
noted them. The fact that the bank did not permit checks 
drawn upon these accounts does not any way change the nature 
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the accounts, the bank reserved that right, under the rules and regu- 
lations printed the passbooks. the bank failed give such per- 
mission, then the trustees could not draw money until they had given 
notice and days had fully expired. Under these facts must 
held that this was investment loan and not deposit, and the 
trustees these pension funds had authority. invest the money. 

Appellant strenuously argues that under section 9178 the 1931 
Code, which follows: ‘‘9178. Regulations—Posting. Said regula- 
tions shall printed and conspicuously exposed the business office 
the bank, some place accessible and visible all; and altera- 
tion which may any time made such rules and regulations shall 
affect the rights depositors acquired previously thereto respect 
deposits interest thereon,’’ there evidence that the board 
directors the Union Savings Bank ever adopted any regulations re- 
quiring notice withdrawal savings deposits, and that the printing 
such regulation the passbook cannot make the regulation effec- 
tive; order comply with section 9178 was necessary for the 
bank post notice conspicuously its business office. However, 
noted there nothing the statute preclude the giving 
binding notice depositor those rules and regulations some 
manner other than posting, preclude the bank and depositor 
from attaching conditions their deposit agreement. hold other- 
wise would hold that actual notice such rules and regulations 
would mean nothing. 

Brooke White, 219 Iowa, 624, page 629, 258 766, 
768, Justice Powers, speaking for this court, said: ‘‘The interpretation 
finds support also the decisions this court. Andrew 
Savings Bank, 214 Iowa, 105, 241 412, held that the bank 
demand sixty-day notice, but not because the provision 
the statute, but the bank had adopted such regulation which 
was part the contract between the bank and the depositor.’’ 

the case bar there was agreement between the bank and the 
depositor that gave the bank the right demand days’ notice 
desired. 

Section 9178 can mean more than say that posting the 
rules and regulations necessary bind the bank and depositor 
other notice given the depositor. But actual knowledge his part 
the rules and regulations will bind the depositor just effectively 
posted. The passbooks were issued the bank itself. The rules 
and regulations printed them are designated such. Entries 
them were made the officers and employees the bank. Claimants 
had actual knowledge the rules and regulations. They were bound 
these rules, and likewise the bank was bound. The trustees had not 
authority place the money savings account the Union Bank. 


e- 

a- 

‘ 
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was therefore illegal investment, and the claimants were entitled 
preference. 

therefore follows that the lower court was right entering the 
order, adjudging and decreeing these preferred claims. 
Judgment hereby affirmed. 


SUBSCRIPTION RIGHTS SUBJECT INCOME 
TAX 


Commissioner Internal Revenue Meyer, United States Circuit 
Court Appeals (Seventh Circuit), Fed. Rep. (2d) 593 


Valuable rights warrants, issued corporation its stock- 
holders, permitting them for stock two other cor- 
porations (which stock was owned the first corporation), 
prices below the existing market price, are taxable income. 


Petition for Review Decision the United States Board Tax 
Appeals. 

Petition the Commissioner Internal Revenue review 
order the Board Tax Appeals redetermining deficiency the 
tax imposed against Oscar Mayer petitioner. 

Order reversed. 

Robert Jackson, Asst. Atty. Gen., and Sewall Key, Norman 
Keller, and Ellis Slack, Sp. Assts. the Atty. Gen., for petitioner. 
Luce, Washington, C., for respondent. 


EVANS, J.—The Internal Revenue Commissioner determined 
that respondent was liable for deficiency income tax for the year 
1929 based upon the fair market value rights (warrants) issued 
him 1929 stockholder corporation The warrants gave 
him the right for stock corporations and which 
stock was owned prices below the existing market price. Re- 
spondent exercised his rights 1929. The stock thus acquired him 
1929 was not sold that year. Was the difference between market 
and warrant price stock taxable income respondent (the tax 
payer) 1929? 

The Commissioner ruled against respondent. The Board Tax 
Appeals set aside the Commissioner’s determination and held that 
taxable income was received the taxpayer 1929 and none could 
determined until the stock acquired virtue the warrants was 
sold, which time profits losses would ascertained. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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After the Board decided respondent’s case, the Circuit Court 
Appeals the Second Circuit, case involving very similar facts 
(Ramapo, Commissioner, (2d) 986), held that the extent 
that the value the stock for which rights were issued exceeded the 
price payable therefor, they were dividends within the meaning the 
Revenue Act 1928. 

agree with this conclusion. 

Section 115 the Revenue Act 1928 (26 115 and 
note) defined dividends follows: 


Definition dividend. The term ‘dividend’ when used 
this title [chapter] (except section 203 (a) (4) and section 208 
(1), relating insurance companies) means any distribution made 
corporation its shareholders, whether money other prop- 
erty, out its earnings profits after February 28, 


assume that for purposes taxation the meaning the word 
may differ from that which ordinarily given the term 
courts. Equally clear that common stock dividend the 
same company common stockholders, not taxable. Towne 
245 418, Ct. 158, Ed. 372, 1918D, 254; Eisner 
1570. Equally well settled are the rulings the that divi- 
dend stock another company may the subject income 
tax. Peabody 247 347, Ct. 546, Ed. 1152; 
Phellis, 257 156, Ct. 63, Ed. 180; Rockefeller 
that the grant right purchase stock essentially analogous 
dividend stock. 

From the foregoing follows that when the right purchase stock 
not for the stock the company issuing the rights, the rights are 
taxable. other words, there difference not only between the 
dividend stock company which the grantee stockholder 
and the case where the dividend consists stock another company, 
but there also difference between the right (evidenced warrant) 
buy stock the issuing company and the right buy stock 
another company. see basis for distinction between the dis- 
tribution stock another corporation and the issuance right 
warrant (if valuable) purchase such stock. 

There may be, however, legitimate controversy over the date when 
the dividend represented warrant received, provided its physical 
possession comes into the hand the stockholder one taxable year 
and exercised him the succeeding taxable year. When the life 
the warrant long, variance price the stock may greatly change 
the value the warrants, and the question date dividend becomes 
important determining the amount taxable income. 
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the one side may argued with some force that the warrant 
grant option which may may not exercised the 
grantee; that exercise necessary complete the dividend. the 
other side, may well urged that warrant possessing value like 
unto certificate stock that has present value, distribu- 
tion made corporation its shareholders, and therefore the date 
the receipt the warrant the stockholder the day for deter- 
mining its value. 

the instant case, question amount income value 
stock due difference date issuance warrant and the time 
exercise, arises. The warrant was exercised the same year was 
issued. one instance respondent exercised the right the same day 
the warrant was received. The value the stock was capable defi- 
nite ascertainment said date many shares were sold the stock 
exchange. follows that the order must and therefore 

Reversed. 


DEALING FOREIGN BONDS UNDER THE 
JOHNSON ACT 


Soviet American Securities Corp. Bolger, United States District 
Court (New Jersey), Fed. Supp. 622 


The Johnson Debt Default Act April 13, 1934 (31 Code, 
making unlawful within the United States deal 
bonds foreign government issued after the passage the Act, 
where appears that such government default its debt 
the United States, does not apply Russian bonds, title which 
had passed the purchaser prior the date the Act. 


Law. Action the Soviet American Securities Corporation 
against John Bolger. 

Judgment for plaintiff. 

Nathaniel Weltchek, Elizabeth, J., for plaintiff. 

Haines Chanalis, Newark, J., for defendant. 


FAKE, the facts involved here are before 
stipulation, and trial jury waived. Reference the stipulation 
should made for more complete statement. 

the 13th April, 1934, act Congress became effective 
entitled ‘‘An Act prohibit financial transactions with any foreign 
government default its obligations the United States.’’ Stat. 
574, title 31, This act, among other things, makes 
unlawful within the United States purchase sell the bonds 
any foreign government ‘‘issued the passage’’ the act when 
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appears that such government ‘‘is default the payment its 
obligations the Government the United This act 
commonly referred the Johnson Act. conceded that the 
Russian government default its obligations the United States. 

May 14, 1933, and supplement June 17, 1933, laws were 
enacted the Union Soviet Socialist authorizing the 
issuance certain bonds known Soviet government per cent. bonds 
(second five-year plan loan). Pursuant thereto, and prior the enact- 
ment the Johnson Act, the bonds question were printed Russia 
and dated October 1933. 

June 30, 1933, one Miles Sherover, American citizen, 
entered into for the purchase certain the aforesaid 
Russian bonds, which contract was taken over the plaintiff corpora- 
tion, all the capital stock which owned the said Sherover. 

before January 1934, the bonds contracted for were 
placed with the State Bank the Union Soviet Socialist Republics 
Russian government agent) deposit for Sherover and de- 
livered him the plaintiff upon payment therefor conformity 
with the agreement June 30, From time time blocks the 
bonds were paid for and physically delivered Sherover his 
nominees. 

Among other things, stipulated that under the law Russia 
the bonds covered the agreement purchase and sale were duly 
issued prior the enactment the Johnson Act. The stipulated 
Russian law the passing title reads follows, being article 66, 
made between the person alienating and the person acquiring the thing. 
Ownership the person acquiring originates non-fungible thing 
the time entering into contract, and fungible things, (ascer- 
tained counting, weighing measuring) the time 

are here dealing with bonds which are severally identified. 

appears that the basic contract called upon consider was 
entered into offer and acceptance Russia between Miles Sher- 
over and the State Bank the Union Soviet Socialist Republics prior 
the effective date the Johnson Act. therefore Russian con- 
tract, construed conformity with Russian law when such law 
properly proved before this court, and was proved. therefore con- 
clude that, the light Russian law, title the bonds question 
passed the plaintiff prior the date when the prohibition the 
Johnson Act became effective. Title having passed, the obligations 
incident thereto arose and follows that the bonds were therefore 
that time. The subject which the act here directed 
foreign bonds, obligations which can have existence save force 
and effect foreign law, and the word used the act 
can construed other way than issued conformity with the 
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law the foreign country involved. The Johnson Act, being penal 
statute and being derogation the ordinary principles private 
rights, must strictly construed. Bank Columbia Okely, 
Wheat. 235, Ed. 559. 

The constitutionality the Johnson Act for the purposes this 
case was conceded stipulation. therefore have not been called upon 
deal with that phase the case. 

Judgment will entered for the plaintiff. 


NOTE GIVEN BANK FOR “TEMPORARY 
ACCOMMODATION” 


Brand, Banking Commissioner, Korth, Commission Appeals 
Texas, Section Rep. (2d) 285 


person who signs note payable bank and delivers 
the bank for the bank’s ‘‘temporary will liable 
the note upon the failure the bank even though received 
nothing from the bank return for his note. will not per- 
mitted defeat recovery the ground that the note was merely 
accommodation note, executed him without consideration and 
for the sole purpose lending his the bank time when 
was condition financial distress. 

The original note involved this action was given the de- 
fendant the bank, which the plaintiff was later appointed 
receiver, time when the general slump prices and the de- 
pression the cattle market had resulted condition serious 
financial stringency the part the bank. The note was renewed 
several times over period years and finally, after the closing 
the bank, the receiver brought this action enforce the note against 
the defendant, its maker. was held that the receiver was entitled 
recover. ‘‘Public faith and credit and honesty business trans- 
actions are the main assets said the court. ‘‘To sanction 
any arrangement whereby the real assets and securities bank 
are regarded less than different from the apparent assets 
and securities would tend defeat the entire purpose the regu- 
latory 


Action James Shaw, Banking Commissioner the state Texas, 
statutory liquidating agent the Yoakum State Bank, against 
Robert Korth, which Brand, plaintiff’s successor Bank 
Commissioner, was substituted party plaintiff. judgment for 
defendant was affirmed the Court Civil Appeals [71 (2d) 
332], and substituted plaintiff brings error. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Reversed and rendered. 
John Green, Cuero, Lewis and Spencer, both 
San Antonio, and Ocie Speer, Austin, for plaintiff error. 
Crain Hartman and Wallace, all Cuero, for defendant 


error. 


GERMAN, C.—This suit was instituted James Shaw, Banking 
Commissioner the state Texas, his capacity statutory liquidat- 
ing agent the Yoakum State Bank, for the use and benefit the de- 
positors and creditors said bank. Brand later succeeded Shaw 
Banking Commissioner and substituted plaintiff. The suit was 
against Robert Korth recover upon note for $5,000, executed 
Korth July 1927, payable himself and indorsed him. The 
note question was renewal one originally executed April 18, 
1922, there having been all some ten renewals. The parties will 
designated the trial court. Judgment the district court 
favor defendant was affirmed the Court Civil Appeals. 
(2d) 332. 

Although the note question was found among the assets the 
insolvent bank the time was taken over the Banking Commis- 
sioner for liquidation, and its face was apparently legal obligation 
the maker, nevertheless defendant sought defeat recovery the 
ground that was purely accommodation note, executed him 
without consideration, and was solely for the purpose lending his 
credit the bank while condition financial stress. The trial 
court filed the following finding conclusion: ‘‘I that the 
defendant accommodation party who signed his name the note 
suit maker thereof and indorser thereof without receiving value 
therefor and for the purpose lending his name Yoakum State Bank 
for its and that the note suit the 
note issued the 

Without going into discussion the question defendant having 
executed the note consideration becoming stockholder the 
Finance Corporation South appears have 
been held the Court Civil Appeals former appeal (26 
(2d) 351), shall dispose the case upon the theory that the note 
was accommodation note, found the trial court. 

According defendant’s own allegations and testimony, well 
the findings the trial court, the time defendant executed the 
original note 1922, the Yoakum State Bank held large amount 
promissory notes executed cattlemen, and account the general 
slump prices and the depression the cattle market, the financial 
condition the makers said notes was very ‘‘serious and depress- 
This resulted condition financial stringency the part 
the bank itself, which led its officers seek aid from defendant and 
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others, and the note question was executed defendant the 
purpose and intention aiding and accommodating said Yoakum State 
Bank’’; and with the understanding that note should placed 
said bank for its temporary undisputed that 
the note passed into the bank and became part its apparent assets 
about April, 1922. was renewed several times, the last renewal being 
July 1927. During this period more than five years remained 
with the bank apparent asset. admitted defendant that 
one the surrendered notes bore indorsements showing that had 
been assigned the Hanover National Bank the City New York. 
This was the renewed note date January 15, 1925, which note was 
offered evidence. 

The Yoakum State Bank went into liquidation September 
The plaintiff pleaded estoppel the ground that defendant had allowed 
said note remain the hands the bank over period more 
five years apparent asset, being included the financial state- 
ments said bank, and having been acted upon depositors and 
Even conceding that the note was purely accommodation 
note, without consideration defendant, are the opinion that 
defendant, against the Banking Commissioner his capacity 
representative the depositors and creditors the insolvent bank, 
was estopped deny the legal obligation thereof. This question was 
principle decided the Commission Appeals the case Shaw 
Borchers, (2d) 967, 969. that case Borchers had executed 
note the Yoakum State Bank under exactly the same conditions 
the note here question was executed. The only difference between 
that case and the present case that can suggested that Borchers 
renewed his note after being advised that the bank examiner would 
require its withdrawal understood that was not real asset 
the bank, and therefore Borchers had the bank 
scheme carry his note apparent enforceable asset said bank,”’ 
while the present case claimed that there was agreement 
the part defendant with the bank officials which was calculated 
mislead deceive the examiner. are unable see why agree- 
ment the part the maker note and the bank’s officials 
mislead deceive the Banking Commissioner all necessary 
estoppel, when the mere placing the note with the bank 
and allowing remain there apparent asset necessarily has 
the same effect without agreement with one, far the bank 
examiner and creditors and depositors are concerned. 

the case First National Bank Tulsa Boxley, 129 
159, 264 184, 187, 588, the court used language which 
expresses what regard the correct rule. that the court 
‘‘The greatly interested the management, control, and 
regulation the banking business. Banks are permitted business 
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through the courtesy and permission law and subject its provisions 
for the protection the depositors, creditors, and stockholders. Public 
faith and credit and honesty business transactions are the main assets 

bank. sanction any arrangement whereby the real assets and 

securities bank are regarded less than from 

the apparent assets and securities would tend defeat the entire pur- 

pose the regulatory statutes. Parties may not participate 

transaction the object which give the assets bank favor- 

able appearance for the purposes examination, but less favorable 

for the purposes liability enforcement. The defendant having 

signed said note, and being part the bank’s assets, under- 

standing agreement nonliability would neither proper nor 

tenable. would amount fraud upon the depositors, stockholders, 

and the public permit agreement that the obligation which the 

defendant assumed was fact not obligation. must conclude 

that under defendant’s allegations the note sued became part the 

assets the bank and the allegations the agreement just considered 

did not constitute defense the plaintiff’s cause action.’’ 

the West Rutland Trust Company Houston, 104 Vt. 
204, 158 69, 71, 664, the same rule was announced the 
court the following language: ‘‘Transactions with banks are affected 
with unusual public interest. public importance that all 
dealings with banks conducted with integrity and honesty. That 
the public interests may protected, they are subjected oversight 
and inspection the commissioner banking and insurance. If, 
the defendants contend, the note was given the plaintiff merely 
collateral security for the indebtedness the Buck 
Lumber Company, the result such undertaking was effect scheme 
deceive the bank examiner. so, was illegal transaction, and 
against public policy permit the defendants rely upon sueh 

such the defendants are bound the face the 
note discloses. [Citing authorities.] The application this rule 
especially apposite when, here, the rights third parties have inter- 
vened the subsequent insolvency the bank.’’ 

Article 358 the Revised Statutes 1925, amended 
1929, Called Sess., 62, (Vernon’s Civ. St. art. 358), 
which appears have been enacted early 1923, provided that 
the Banking Commissioner should cause each state bank thoroughly 
and fully examined least every six months. will assumed that 
this was done. Article 493 required the books and records open 
for inspection all interested persons. Article 494 provided for 
statement the financial condition banks made the 
the commissioner. Article 496 provided for publication such state- 
ments. The case Heath Turner, 256 Ky. 715, (2d) 
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11, the Court Civil Appeals Kentucky, almost directly 
point. that case, order apparently maintain the capital stock 
the bank unimpaired, defendant executed his note the bank, with 
the understanding that would not required pay same, but that 
was purely accommodation note. was held that this agreement 
not constitute defense the note the hands receiver; 
the court, among other things, saying: ‘‘The Legislature, the exercise 
the police power the state, has, attempt safeguard the 
solvency banks organized under the state banking laws, enacted 
regulatory measures, included which the requirement that the 
bank submit periodical examination into the condition its affairs 
representatives the state banking department, and that its officers 
make periodical statements under oath setting forth detail its assets 
and liabilities that the public well the banking department may 
kept informed the condition such banks. required that 
these sworn statements published newspaper general circula- 
tion the community which the reporting bank engaged busi- 
ness. Because the notes executed Heath and other officers and 
directors, the bank was permitted continue business for nearly 
years and published reports hold itself out the public solvent. 
Regardless the equities between the other stockholders the bank 
and the makers the notes, and the effect the agreement between 
them, matter which unnecessary for determine, the agree- 
ment could not and did not operate thwart and nullify the policy 
the law the prejudice the creditors and depositors. They were 
entitled have the capital stock remain unimpaired, and was 
this end that the notes were executed. The fact that the banking 
commissioner may have approved the notes with knowledge the 
alleged agreement the condition upon which they were executed 
did not lend any effect the agreement far the interests the 
creditors and depositors are concerned. therefore follows that the 
alleged agreement unavailable defense action this 

Defendants having placed this note the possession the bank 
and having permitted retain same for more than five years with 
all the indicia rights full ownership, during which time creditors 
and depositors dealt with the bank the faith its solvency, 
estopped deny liability against the Banking Commissioner his 
capacity representative the depositors and creditors. But for the 
presence this note apparent asset the bank might have been 
placed liquidation long before was actually declared insolvent. 
this instance have, furthermore, conclusive proof that third 
parties extended credit the bank reliance the note. un- 
disputed that one time this note was assigned the Hanover National 
Bank New York. Defendant knew this and protested. Nevertheless 


act 
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allowed remain with the bank more than two years thereafter. 
had desired protect himself, could then probably have taken 
action successfully obtain the note avoid its obligation. 

addition the authorities cited the Borchers Case and those 
above referred to, cite the following: Golden Cervenka, 278 
409, 116 273; Richard Charlot, 122 La. 492, So. 841; Astoria 
National Bank State Bank Portland, 109 Or. 699, 222 588; 
German-American Finance Corporation Merchants Manufacturers 
State Bank, 177 Minn. 529, 225 891, 582; Schwenker 
Teasdale, 206 Wis. 275, 434. See also authorities cited 

The judgments the trial court and the Court Civil Appeals 
are reversed, and judgment here rendered favor the plaintiff 
error. 

Opinion adopted the Supreme Court. 


TAX SILVER PROFITS VALID 


United States Hudson, United States Supreme Court, Sup Ct. 
Rep. 309 


Section the Silver Purchase Act June 19, 1934 (26 
Code 904a), imposing stamp tax per cent. the profits 
transfers any interest silver bullion, constitutional and valid 
even though retroactively applies transactions made and 
after May 15, 1934, thirty-five days prior the date the Act. 

The practice Congress, with reference income taxes, 
make them retroactive for relatively short periods include 
profits from transactions consummated while the statute was the 
process enactment, during much the calendar year 
preceded the enactment, have been repeatedly recognized and sus- 
tained the Supreme Sourt. 


Certiorari the Court Claims. 
Action Percy Hudson against the United States. Judgment 
was rendered for plaintiff (12 Supp. 620), the United States’ motion 
for new trial was overruled (13 Supp. 640), and the United States 
brings certiorari. 
Judgment reversed. 
The Attorney General and Mr. Jackson, Asst. Atty. Gen., for 
the United States. 
Mr. Bernhard Knollenberg, New York City, for respondent. 
Mr. Justice Van Devanter delivered the opinion the Court. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Respondent bought May and sold May and 29, all 
1934, certain futures contracts for the delivery 500,000 ounces 
silver, and realized therefrom, after deducting allowed expenses, profit 
$8,621.96. paid tax per cent. this profit obedience 
the taxing provision the Silver Purchase Act June 19, 
duly but sought have the amount the tax refunded, 
and then brought suit the Court Claims recover the same. 
The court held the tax invalid, retroactively applied respondent’s 
sales, and gave judgment accordingly. Supp. 620; Supp. 
640. The case here certiorari. 

The Silver Purchase section imposes all transfers 
any interest silver bullion, where the price for which such interest 
transferred exceeds the total cost and allowed expenses, tax 
per centum such excess, and requires that the tax paid 
affixing memorandum the sale lawful stamps the amount 
the tax. The section further provides that the tax, besides reaching 
transfers thereafter made, shall applicable transfers made 
after May 15, 134, and prior the date the act, with the qualifica- 
tion that such prior transfers the tax shall paid such manner 
and such time the Commissioner, with the approval Secre- 
tary the Treasury, may regulation prescribe. 

The question presented for decision whether, view the 
restraints the due process law clause the the 
retroactive provision under which the tax was exacted from thie re- 
spondent admissible exertion the power tax. 

Examination the taxing provision and pertinent decisions 
shows, think, that the answer must the affirmative. 

The taxing provision does not impose tax respect all trans- 
fers, but only respect such yield profit over cost and allowed 
profit, the tax per cent. it. Thus profit made the 
for the tax and also the measure it. Because this, counsel 
for the government contend that the tax special income tax; and 
think the contention sound. 

not material that such profit taxed, along with other gains, 
under the general income tax law, for Congress has power impose 
increased additional tax satisfied there need therefor. Patton 

respects income tax statutes, long has been the practice 
Congress make them retroactive for relatively short periods 
include profits from transactions consummated while the statute 


*The Fifth Amendment contains the due process law applicable the 
United States. 
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was process enactment, within much the calendar year 
preceded the enactment; and repeated decisions this Court have 
recognized this practice and sustained consistent with the due 
process law clause the Constitution. Stockdale Insurance Com- 
pany, Wall. 331, 332, 341, Ed. 348; Brushaber Union 
1917D, 414, Ann. Cas. 1917B, 713; Lynch Hornby, 247 339, 
343, Ct. Ed. 1149; Cooper United States, 280 
409, 411, Ct. 164, 165, Ed. 516. And see Milliken United 
States, 283 15, 21, Ct. 324, 326, Ed. 809. The cases 
which the Court Claims partly rested its decision were both ex- 
amined and distinguished Cooper and Milliken 
United States. 

The period retroactivity prescribed for the taxing provision 
reaches backward from June 19, 1934, the date the act, and in- 
cluding May 15, days. For some months prior this period 
there was strong pressure for legislation requiring increased acquisi- 
tion and use silver the government, and several bills providing 
therefor were presented the Senate and House Representatives. 
May the President sent Congress recommending 
legislation for increasing the amount silver our monetary stocks 
further the imposition tax least per cent. 
profits from private dealing silver. The bill which 
became the Silver Purchase Act was introduced May response 
this message. these circumstances think the period retro- 
activity fixed the act not unreasonable, but consistent with the 
practice sustained this Court the already cited. 

results that the Court Claims erred holding the retroactive 
provision invalid applied respondent’s sales. Judgment reversed. 


*Hearings 9745, Silver Purchase Act 1934, pp. and 


PURCHASE WHISKEY WAREHOUSE 
RECEIPTS 


Old ’76 (Finchtown) Distillery Co. (defendant) Wiechelman (plain- 
tiff), Court Appeals Kentucky, Rep. (2d) 725 


The Kentucky statutes, 4768 seq., make whiskey warehouse 
receipts negotiable, but forbid their issuance unless the goods have 
actually been received into the possession the warehouseman. The 
president distillery company, which had long before ceased 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 


224 


THE BANKING LAW JOURNAL 


house. was held that purchaser such receipts was put upon 
notice the recital showing that the whiskey was not the dis- 


tillery’s possession and that could not enforce them against the 
distillery company. 


Action Harry Wiechelman against the Old (Finchtown) 
Distillery Company. Judgment for plaintiff, and defendant appeals. 
Reversed with directions. 
Rouse Price, Covington, for appellant. 
Alfred Lewis, Covington, for appellee. 


THOMAS, J.—At the dates herein involved John Menke was 
president whisky manufacturing corporation known ‘‘The Old 
Distillery located Finchtown, Ky. When first in- 
corporated, the company was known ‘‘The Finchtown Distillery 
Company,’’ and since the dates here involved again amendment 
changed its corporate name the one originally bore. While op- 
erating the Old ’76 Distillery Company, and while Menke was its 
nominal president, October, 1928, and February, 1929, pro- 
cured some the old blank warehouse distillery receipts that were used 
the Old ’76 Distillery Company when was operating whisky 
warehouse, but which had long ceased the dates men- 


and then fraudulently filled the blanks those certificates 
read: 


storage and subject order and risk the Old 
Distillery Company five (5) Old Jordan Whiskey stored United 
States bonded warehouse No. 33, District Kentucky, delivered 
only surrender this certificate properly endorsed, accompanied 
proper withdrawal permits and payment all taxes and charges due 
thereon together with storage same from Feb. 13, 1929 five cents 
per case per month, loss damage fire the elements, leakage, evapo- 
ration, theft, accident owners risk. Storage payable January Ist 
and July each year. Subject sale without notice for non- 
payment storage. 

Old Distillery Company 


Per John Menke’’ 


the back each certificate was this indorsement: 


five cases whiskey called for this receipt are 
tration storage distillery Bonded Warehouse, Lexington, Kentucky. 
Withdrawal application should made out follows: 

Wolf Jas. Pepper Company (Acct. Old 
Distillery Company) Lexington, Kentucky. Permit Ky.—P—14.’ 

State County Tax well Special Excise Tax per 
ease has been paid Feb. 13, 1929. 

Old ’76 Distillery Company, Incorporated. 

Dieckmann, 


operate whiskey warehouse, fraudulently issued receipts indicat- 
ing that whiskey was stored certain government bonded ware- 
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Immediately thereunder this indorsement written: ‘‘The Old 
Distillery Company, John Menke, 

After being issued and indorsed, they were sold the appellee 
and plaintiff below, Harry Wiechelman, druggist the city 
Covington, Ky., and for the purchase price thereof executed his 
note Menke individually, which the latter discounted bank and 
plaintiff was later compelled pay it. Sometime 1931 demanded 
defendant the delivery the whisky represented the fourteen 
more certificates that had purchased and declined make de- 
livery thereof the ground that the certificates were forged 
and were fraudulently issued Menke time when was not 
the warehouse business and had ceased issuing such and that 
they, with the indorsements, supra, upon them, forewarned plaintiff 
that they were illegal and invalid such extent deprive him 
the rights holder due course. Also that the information 
furnished him the certificates and indorsements thereon was such 
put him inquiry, which, prosecuted him, would have 
developed the fact their fraudulent issue Menke. 

Later plaintiff filed this action the Kenton circuit court against 
the corporate defendant recover judgment for the value the whisky 
referred the bogus receipts certificates purchased him, 
which fixed much larger sum than the amount paid therefor. 
The answer pleaded the facts which have referred and also averred 
and proved that Menke the time sold the certificates was himself 
engaged the business, under the firm name Menke Co., 
dealing whisky warehouse receipts, and which was totally inde- 
pendent business and entirely separate from that conducted defend- 
ant. Also that Menke operated his individual business the same 
office that defendant occupied conducting its entirely different busi- 
ness. Various demurrers, motions, and counterpleadings made the 
issues, and the close plaintiff’s testimony, after all demurrers 
plaintiff’s pleadings had been overruled, defendant asked for peremp- 
tory instruction its favor which was overruled, and which ex- 
cepted. The same motion was again made the close all the 
testimony with like result. The court then instructed the jury, and 
returned verdict favor plaintiff for the amount that had 
paid for the certificates with interest. Defendant’s motion for new 
trial was overruled, and from the verdict and the judgment pronounced 
thereon prosecutes this appeal. 

Briefs defendant’s counsel discuss many questions deemed the 
writer thereof material issues and authorizing reversal the 
judgment, chief among which the error the court overruling de- 
fendant’s motion for directed verdict its favor, and, since have 
concluded that counsel correct making that contention, the other 
points argued will put aside being unnecessary disposition 
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the case. Many cases are also cited and relied plaintiff’s 
sel support the judgment, but, when examined, find them in- 
applicable because based upon entirely different state facts from 
those contained the instant record. Such inapplicable cases are 
made because the undisputed facts that the warehouseman who 
issued the receipts certificates involved them was not only engaged 
business entitling him so, but the receipts certificates 
issued were strictly regular their face and there was dispute 
whatever but that they were issued the proper officer the regular 
his duties and with the knowledge and consent his prin- 
cipal and that the latter obtained the proceeds arising from sales thereof. 
Such were the facts the case Flexner Meyer’s Ex’x, 191 Ky. 
133, 229 99, upon plaintiff greatly relies, and which 
perhaps the strongest one its favor which counsel refers. 

Section 4768 seq. Baldwin’s 1936 Revision Carroll’s Ken- 
Statutes deals with and legislates upon the issuing such 
tificates receipts, and section 4770 makes them negotiable and trans- 
ferable indorsement ‘‘and with like liability bills exchange now 
The following section (4771) forbids the issuing any such 
certificates receipts, unless the goods represented thereby ‘‘shall have 
been bona fide received into possession and store such warehousemen 
other person, and shall store and under his their control, 
and keeping the time issuing such Other provi- 
sions forbid the issuing duplicate receipts and fix penalties for violat- 
ing the provisions which have referred and deal with other mat- 
ters not pertinent the instant inquiry. 

Section 3720b-56 the same (Ky.) Statutes (being part our 
Negotiable Instruments Act) prescribes that: ‘‘To constitute notice 
infirmity the instrument defect the title the person ne- 
gotiating the same, the person whom negotiated must have had 
actual knowledge the infirmity defect, knowledge such facts 
that his action taking the instrument amounted bad faith.’’ Plain- 
tiff this case not only possessed actual knowledge the infirmity 
defects the receipts certificates upon which seeks recovery 
this the fact that defendant purported issuer thereof 
was not the possession the goods for which the certificates were 
issued; but such fact also furnished sufficient warning him re- 
quire inquiry upon his part the cause such apparent defect, 
and, one had been made, would have discovered the fraud at- 
tempted and actually perpetrated upon both him and defendant 
Menke and that the certificates had purchased had never been au- 
thorized the corporate defendant, nor had ever received any part 
the consideration thereof. His purchase without making such in- 
quiry concerning the facts furnished him the receipt itself ren- 
dered him purchaser ‘‘bad faith,’’ and therefore not innocent 
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one. Under the provisions section 3720b-58 the same statutes, all 
defenses that might made against the original holders are available 
against them. Cases sustaining such conclusion are numerous and 
unanimous render unnecessary encumber the opinion there- 
with and will not attempt so. 

However, our conclusion upon the facts related sought 
avoided and overcome plaintiff’s counsel reliance the 
federal statute with reference intoxicating liquors, which was then 
and which was enacted pursuant the Amend- 
ment the Federal Constitution before was repealed, and which stat- 
ute found United States Code Annotated, Title (volume) 27, In- 
toxicating Liquors, beginning page Such reliance rested upon 
provision found section the federal statute saying: 
That nothing this chapter shall prohibit the purchase and sale 
warehouse receipts covering distilled spirits deposit Government 
bonded warehouses, and special tax liability shall attach the busi- 
ness purchasing and selling such warehouse But are 
unable see wherein that provision has any bearing the question 
here involved. the contrary, our interpretation that the 
Congress therein recognized valid warehouse receipts for whisky 
except when they covered ‘‘distilled spirits deposit Government 
bonded warehouses,’’ and the time the issuing the certificates 
here involved defendant was such warehouseman, since the whisky 
within the territory wherein was located had all been concentrated 
the Old Pepper Distillery warehouse Lexington, Ky., and neither 
it, nor any one authorized it, had issued any such certificates for 
the whisky supposed represented those purchased plaintiff, 
which facts could and would have discovered making the neces- 
sary inquiry that the defects the certificate, supra, imposed upon 
him. 

But plaintiff’s counsel again argue that their client entitled 
recover under the provision contained the latter part section 4775 
our statute, supra, saying: ‘‘And every person aggrieved the 
violation any the provisions this article shall have and main- 
tain action against the person corporation violating any the 
provisions this article recover all damages, immediate, consequent, 
legal and extraordinary, which they may have sustained reason 
such violation aforesaid, whether such person may have been con- 
victed Clearly, that language applies only when the ware- 
houseman actually issued the certificate, when was done his 
its instance and request and with knowledge and consent, but doing 
some provision the regulatory statute was not complied with. 
therefore conclude that has application case like the 
instant one where the dealer purchaser the certificates, re- 
was furnished with facts which either themselves pointed out 
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the defects furnished sufficient grounds for investigation which, 
prosecuted, would have shown that the warehouseman never authorized 
participated the unlawful issuing them. 

therefore conclude that the court erred overruling defend- 
ant’s motion for directed verdict its favor, and for which reason 
the judgment reversed, with directions sustain the motion for 
new trial and set aside the judgment and verdict, and for proceedings 
with this opinion. 


LIABILITY STOCKHOLDER SELLING 
SHARES PRIOR FAILURE 


Squire Borton Borton, Supreme Court Ohio, Rep. 
(2d) 479 


The Ohio statute (Gen. Code, 710-75), providing that stock- 
holder, who transfers his shares within sixty days prior the fail- 
ure the bank, will remain subject the stockholders’ statutory 
double liability the extent that the transferee fails meet such 
liability, constitutional and valid. 


Action one Squire, Superintendent Banks, against Borton 
Borton, partnership, and others. From judgment the Court 
Appeals, affirming the judgment the court Common Pleas, the 
named defendants appeal. 

Affirmed. 

This action the Superintendent Banks for the collection 
the superadded liability from transferrers stock defunct bank, 
alleged have been transferred within days prior the bank’s 
failure. 

The petition filed against John Solinski, Borton Borton, and 
others, the Superintendent Banks recover double liability 
the shares the Union Trust Company, then defunct, alleged, among 
other things, that the time the bank failed meet its obligations 
Solinski owned shares stock and that within days prior thereto 
certain persons owned some such shares; that Borton Borton 
owned shares the stock within the period days prior the 
bank failure; and that the same had been conveyed Solinski, 
divers transfers within the 60-day period. Borton Borton, limited 
partnership, was made party defendant, against whom judgment was 
prayed for $50, representing the superadded liability the shares 
stock they had assigned Solinski within such 60-day period. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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There was allegation the petition the effect that Borton 
Borton had assigned their shares stock Solinski with knowledge 
impending failure. 

Borton Borton filed demurrer plaintiff’s petition the 
ground that did not state cause action against it, contending 
that there was allegation the petition the effect that was 
stockholder the time the bank failed meet its obligations. The 
demurrer was overruled the court common pleas and, Borton 
Borton not desiring plead further, judgment was rendered against 
favor plaintiff for the sum $50, all which defendants 
Borton Borton duly excepted. Error was prosecuted the Court 
Appeals Cuyahoga county, (2d) wherein the judg- 
ment the court common pleas was affirmed. The cause now 
this court appeal. 

Paul Lies, Cleveland, for appellant. 

John Bricker, Atty. Gen., and Laylin and Perry Gra- 
ham, both Columbus, for appellee. 


THE controlling question presented for deter- 
mination this court whether section 710-75, General Code, un- 
constitutional that ‘‘it the obligation the stockholders 
bank beyond that permitted Section Article XIII, the Ohio 


Constitution.’’ 

Article section the Ohio Constitution, provides: 
from private corporations shall secured such means may 
prescribed law, but shall any stockholder individually 
liable otherwise than for the unpaid owned him her; except 
that stockholders corporations authorized receive money de- 
posit shall held individually responsible, equally and ratably, and 
not one for another, for all contracts, debts, and engagements such 
corporations, the extent the amount their stock therein, the 
par value thereof, addition the amount invested such shares. 
corporation not organized under the laws this state, the 
United States, person, partnership association shall use the word 
‘bank,’ ‘banker’ ‘banking,’ words similar meaning any for- 
eign language, designation name under which business may 
conducted this state unless such corporation, person, partnership 
association shall submit inspection, examination and regulation 
may hereafter provided the laws this state.’’ 

Section 710-75, General Code, provides: ‘‘Stockholders banks 
held individually responsible, equally and ratably, and not one for 
another, for all contracts, debts and engagements such bank, the 
extent the amount their stock therein, the par value thereof, 
addition the amount invested such shares. The stockholders 
any bank who shall have transferred their shares registered the 
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transfer thereof within sixty days next before the failure such bank 
meet its obligations, with knowledge such impending failure, 
shall liable the same extent they had made such transfer, 
the extent that the subsequent transferee fails meet such liability; 
but this provision shall not construed affect any way recourse 
which such stockholders might otherwise have against those whose 
names such shares are registered the time such failure. de- 
termining the said period sixty days, the period periods when 
any bank the possession the superintendent banks op- 
erating under any restriction upon the withdrawal deposits the 
payment liabilities shall excluded. any time after taking pos- 
session bank for the purpose liquidation when the superintend- 
ent banks ascertains that the assets such bank will insufficient 
pay its debts and liabilities may enforce the individual liability 
the 

Section 710-75, General Code, our opinion, makes change 
bank stockholders’ constitutional superadded liability. neither en- 
larges nor diminishes it. does not create new, extend existing, 
liabilities. Under the law, stockholder liable for all debts the 
banking corporation existing while stockholder. This liability con- 
tinuous and not discharged subsequent bona fide transfer (Brown 
Ohio St. 667) without consent corporate creditors. 

When stockholder sells his stock another and the transfer 
entered upon the corporation records, such transfer effects novation, 
with the consent the corporation, substituting the transferee for the 
transferor, and the transferee succeeds all the rights, benefits, and 
liabilities the transferor between stockholders. However, 
novation cannot thus effected without the consent the 
The corporation the unconditional debtor. stockholder 
conditional debtor. Two debtors cannot effect novation discharg- 
ing one another from their obligations common effect 
novation creditor, the consent must first obtained. 
However, since every depositor creditor the banking institution, 
not practical obtain the consent each individual depositor. 
The statutory provision renders the stock transfer ineffective the 
bank fails within period days following such transfer. other 
words, the transfer effective creditors the bank continues 
meet its obligations for period days following transfer. The 
lapse days operates substitute for and has the effect con- 
sent creditors, and effects novation creditors. This must 
deemed have been the intention the Legislature. 

The intention the electorate adopting article XIII, section 
was protect creditors. That construction must given which will 
best protect them. statute which provides method which stock- 
holder may not easily evade existing liability does not thereby fix 
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enlarge upon his liability; nor does affect substantive rights, but 
merely procedural character. 

Snider United Banking Trust Co., 124 Ohio St. 375, 178 
840, this court held that ‘‘the provisions sections 710-75, 710- 
89, and 710-95, General Code, are regulatory and procedural, and 
neither augment nor diminish the constitutional rights creditors.’’ 

section 710-75, General Code, does not augment diminish the 
constitutional rights creditors, cannot said augment the 
constitutional liability stockholders. There cannot logically 
enlargement one without corresponding enlargement the other. 
Two sides equation are equal one another. The question pre- 
sented this case the inverse that presented Snider United 
Banking Trust Co., supra. However, the principle controlling each 
the same. 

Although article section the Constitution, self-executing 
(Lang Osborn Bank, 100 Ohio St. 51, 125 105; Allen Scott, 
Supt. Banks, 104 Ohio St. 436, 683; Snider United 
Banking Trust Co., supra), nevertheless competent for the Legis- 
lature provide procedure for its enforcement. 

Snider United Banking Trust Co., supra, this court, with 
respect article XIII, section said that ‘‘self-executing and 
does not require the aid legislation make enforceable. True, 
perfectly competent for the Legislature provide the machinery 
for such enforcement, and such machinery has fact been provided. 
This legislation found sections 710-1 710-189 the General 
Code, commonly referred the Banking 

find section 710-75, General Code, constitutionally valid, 
and that the petition appellee based thereon states cause action. 
Judgment affirmed. 


TRANSACTION NOT COVERED FORGERY 
INSURANCE 


Tennant Finance Corp. Maryland Casualty Co., United States Cireuit 
Court Appeals (Seventh Circuit), Fed. Rep. (2d) 789 


automobile dealer forged the signature note and the 
chattel mortgage car securing the note. then forged the 
same signature letter requesting the plaintiff finance company 
purchase the note and mortgage, which the plaintiff did, paying 
the money the dealer. was held that the plaintiff’s loss was 
not covered policy forgery insurance protecting the plaintiff 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §650. 
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from losses through the payment any ‘‘order pay sum 
tain 

The forged letter was not order for the payment money 
within the meaning that term used the policy 
instrument here relied upon,’’ said the court, ‘‘was little more 
than letter the insured informing certain facts and in- 
viting become the purchaser the note and 


Suit the Tennant Finance Corporation against Maryland Cas- 
ualty Company. From judgment for the defendants, the plaintiff 
appeals. 

Affirmed. 

Spencer and Frank Bryan, both Chicago, (Howard 
Hauze and Charles Pattlock, both Chicago, counsel), 
for appellant. 

Dammann and George Fiedler, both Chicago, Ill. (Wilson 
Mellvaine, Chicago, counsel), for appellee. 


BRIGGLE, J.—Tennant Finance Corporation sued Maryland 
Casualty Company insurance contract indemnifying insured 
against loss account certain forged instruments. From judg- 
ment favor the insurer, the insured appeals. 

The insurance contract was called ‘‘Combined Depositors-Commer- 
cial Forgery and Alteration Policy’’ and provided that appellee (in- 
surance company) would indemnify appellant against any loss which 
might sustained through the payment the insured ‘‘of any draft 
any other written direction order pay sum certain money 
directed drawn upon against the insured upon which the sig- 
nature the maker drawer any endorser thereof shall have been 
chattel mortgage automobiles and during the life the poliey pur- 
chased notes secured the extent $6,615.87 which the signa- 
tures had been forged. Twenty-three separate transactions were in- 
volved, all substantially similar but involving different amounts. 
typical all them was stipulated that August 12, 1932, one 
certain note and chattel mortgage for the sum $442 and 
tain other document, hereinafter called the ‘‘forged instrument,’’ which 
the following language: 


Chicago, Aug. 12, 1932. 
Finance Corporation: 

have today executed certain mortgage Evans (Dealer) 
one automotive vehicle described follows: Make Packard Car 
No. 286907 Motor No. 287009 Type Sedan the amount $442.00, 
and request that you purchase this note for account. 

further declare and warrant that representations whatsoever 
have been made you regarding said automotive vehicle es- 
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pecially its condition, model, style, year and when built, and 
hereby release you from any claim that may have against the above 
mentioned dealer growing out any representations that may have 
been made me. further declare and warrant that the above de- 
scribed automotive vehicle will time used for the 
spirituous liquors. further declare and warrant that the above de- 
automotive vehicle will used for pleasure and/or business 
purposes only, excluding the carrying passengers for consideration. 

receiving from you financial service the 
purchase said automotive vehicle, agree that shall not make any 
elaim for any refund whatsoever providing shall sell the car previous 
one year from date hereof, and hereby specifically waive and re- 


lease you from any such claim. 
45556 (Purchaser Sign Here) 


this ‘‘forged that relied upon insured 
bring within the terms the policy. 

These forged documents were brought Evans, broker, ap- 
pellant who, relying upon the signatures genuine, purchased the 
note and mortgage, paying Evans therefor the sum $367.50. 

The question for determination whether these facts bring the 
insured within the terms its insurance contract. 

Appellant concedes that the forgery the note and mortgage are 
not covered the policy but asserts that the ‘‘forged 
such ‘‘written direction order’’ defined the indemnity 
clause the contract, and that its payment the sum $367.50 
Evans, relying thereon, brings within the terms the policy. 

the insured recover must the theory that the 
instrument’’ ‘‘order’’ for the payment ‘‘sum cer- 
money. Appellant argues that whatever may its form its 
legal effect was order direction pay out money, and it, having 
note and chattel mortgage the amount $442 and re- 
quested the purchase the same, should held ‘‘order’’ for 
the payment ‘‘sum asserts that far the effect 
the maker the note was concerned, his obligation was fixed and 
certain the amount $442, and the fact that the insured paid 
Evans only the sum $367.50 immaterial. 

are unable accept this reasoning for believe that the 
was neither ‘‘order’’ for the payment money 
contemplated the insurance contract nor did direct the pay- 
ment ‘‘sum Webster defines ‘‘order’’ ‘‘the direction 
which the payee holder negotiable paper prescribes whom 
payment shall made, mandate.’’ The instrument here relied upon 
was little more than letter the insured informing certain 
facts and inviting become the purchaser the note and mortgage. 
also contained warranties and representations designed bar cer- 
tain defenses that might afterwards interposed suit the note. 
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While might under some circumstances construed 
accorded the word under the circumstances here present. The insured 
might might not act upon this request and did act the amount 
sense ‘‘sum certain,’’ but the contrary was highly uncertain. The 
fact that the note was for sum does not bring within the 
language the policy. are not concerned with the sum that the 
maker the note might called upon pay but with the sum that 
might paid out the insured upon forged signature. This was 
the contingency insured against. 

are referred many cases supporting the well-recognized prin- 
ciple that the language insurance contract, having been placed 
therein the insurer is, the event ambiguity construed 
most strongly against the insurer. Neither the soundness justness 
this canon construction can questioned, but affords jus- 
for reading into contract insurance meaning plainly 
unintended. Bergholm al. Peoria Life Insurance Company, 284 

think there was ambiguity the policy before and its 
terms are construed their plain, ordinary and popular sense. 
construed the loss suffered appellant was plainly outside the pur- 


view its policy. The judgment the District Court was right. 
Affirmed. 


DEPOSIT BONDS FOR SAFEKEEPING 


Rauch Hoffman, United States Circuit Court Appeals (Third 
Circuit), Fed. Rep. (2d) 1000 


One who deposits negotiable bonds with bank ‘‘for safekeeping 
only’’ will entitled payment full where appears that the 


bank sold some the bonds without authority and subsequently 
failed. 


Suit Henry Rauch, administrator Emiline Rauch, late 
Jenner township, Somerset county, Pa., against Park Hoffman, sub- 
stituted for Holsing, receiver the First National Bank Bos- 
well, Pa. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Joseph Levy, Somerset, Pa., for appellant. 
Leland Walker, Somerset, Pa., for appellee. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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DAVIS, J.—This appeal from judgment the District 
Court, holding the bank liable for the purchase price four bonds 
left with the bank ‘‘for safe keeping only’’ under the following 
cumstances 

July 10, 1922, Emiline Rauch left with the Peoples State 
Bank Boswell five United States Liberty bonds the value $100 
each ‘‘for safe keeping only,’’ for which the bank gave her receipt. 

April 1929, with the approval the Comptroller the Cur- 
and the Department Banking Pennsylvania, the First Na- 
tional Bank Boswell purchased all the property and assets every 
kind the Peoples State Bank, and the same day the bonds 
Mrs. Rauch, along with other property, were delivered the State 
Bank the National Bank. Thereafter the National Bank held the 
same relation the bonds had the State Bank. 

The last time that Mrs. Rauch saw the bonds was September 29, 
1931. She presumably had gone the bank from time time eut 
coupons from them. 

January 21, 1932, the cashier the First National Bank with- 
out the consent even the knowledge Mrs. Rauch, her legal 
representative, sold four the bonds Josiah and Rose Lohr, eus- 
tomers and depositors the bank, and charged their account with the 
price $400.24. the following day the drew his 
check payable the order Post Flagg, brokers, for $402.08 for 
the purchase four similar bonds take the place the bonds 
Mrs. Rauch, which had sold, but January 26, 1932, before the 
check was presented for payment, the bank was found insolvent 
and its business was suspended. Mr. Holsing was appointed re- 
ceiver the bank the Comptroller the Currency. later resigned 
receiver and Mr. Park Hoffman, appellant, was appointed his 
place. The check has never been paid. 

Mrs. Rauch died January 1932, nineteen days before the cashier 
sold the bonds, and this suit was brought the administrator her 
estate recover the purchase price the bonds. The case was tried 
the court and jury, and its conclusion the directed verdict 
for the plaintiff for $402.08. motion for new trial was refused. 
Judgment was entered the directed verdict, and the here 
appeal from that judgment. 

The plaintiff contends that the deposit these bonds created 
express trust and augmented the assets the bank. 

The defendant, the other hand, contends that the mere leaving 
the bonds with the bank did not create trust, either express im- 
plied, but, did, the conversion the bonds was only breach 
the trust, and, when the proceeds their sale went into, and were 
commingled with, the general funds the bank, where they could not 
traced any special fund specifically identified, the owner was 
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not entitled preference over the general creditors the bank; and 
that, the transfer the funds from the account the purchaser 
the bonds the general fund the bank was mere bookkeeping 
transaction and money was actually paid in, increase the assets 
the bank, the owner consequence was not entitled preference. 

The learned District Judge rejected the contention the receiver 
the bank and held that the deposit was special deposit which aug- 
mented the assets the bank when received the price the bonds 
from its customer and entitled the owner preference. 

The receiver says that necessary for the appellee establish 
the following three things before can recover: ‘‘(1) That the bank 
received the property fiduciary capacity; (2) that the property 
actually augmented the existing assets, distinguished from mere 
bookkeeping and (3) that the fund traceable identifiable 
res the hands the 

relies upon the following cases support his contention: Na- 
tional City Bank Hotchkiss, 231 50, Ct. 20, Ed. 
806; Cunningham, Trustee Ponzi, Brown, 265 Ct. 
424, Ed. 873; St. Louis San Francisco Co. al. Spiller 
al., 274 304, Ct. 635, Ed. 1060. But these cases, 
when correctly interpreted, not support his position. the Hotch- 
kiss Case, loan was made the bank customer and the money 
was placed his credit general account used taking 
certain securities. The bank closed, and was held that, when the 
funds entered the stream the bank’s general property, could 
longer identified, and the depositor had share with other general 
pro rata basis. There was here pure relation debtor 
and ereditor between the bank and the depositor. the case Cun- 
ningham, Trustee, Brown, Ponzi advertised widely for the loan 
money and promised return the money with large interest any 
time the lender desired it. The money thus received was deposited 
bank general fund. When this fund was depleted, was re- 
plenished other money secured the same way. When the Ponzi 
bubble burst, certain people who had loaned money Ponzi tried 
get their money from the bank the ground that they had elected 
the contract with Ponzi the ground fraud. The court 
said that they had two remedies which they could have pursued for the 
recovery their money: They could have followed the money wherever 
they could trace and could have asserted the right possession 
the ground resulting trust their favor, they could have 
established lien for what was due them any particular fund 
which had made part. They did not either and consequently 
failed. The receiver further cited Jennings United States Fidelity 
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1248; Old Company’s Lehigh Meeker, 294 227, Ct. 392, 
Ed. 876; Adams Champion, 294 231, Ct. 399, 
Ed. 880, and many others, but all them there existed the re- 
lation debtor and between the bank and the depositor which 
distinguishes them from the case bar. 

Mrs. Rauch simply left the bonds with the bank ‘‘for safe keeping 
The bank was the mere custodian the bonds, and title 
them never passed the bank. Mrs. Rauch the administrator 
her estate had the right follow them the original, some other 
substituted, form. The right the administrator pursue the bonds, 
the money into which they had been converted into the hands 
the receiver the bank, depends upon the fact that title the bonds, 
the money representing them, was the administrator, and not 
upon the relation debtor and creditor, upon the ground debt 
due and owing, Cox St. Anthony Bank Co., Idaho, 776, 242 
785; Windstanley Second Nat. Bank, Ind. App. 544, 
956; Andrew State Bank, 205 Iowa, 1064, 217 250, com- 
pensation for the loss property, Myers Matusek, Fla. 1126, 
125 So. 360; Daughtry International Bank, 119, 134 
220, the ground unlawful conversion property, Hanover 
Nat. Bank Thomas, 217 Ala. 494, 117 So. 42; Holbrook Irr. Dist. 
First State Bank, Colo. 157, 268 523. Title never passed the 
bank. The administrator merely seeking recover his own property 
the proceeds thereof, and the duty the court lend its aid 
the owner reclaiming his property. Macy Roedenbeck (C. A.) 
227 346, 353, 356, 1916C, 12. that case Judge Elliott, 
speaking for the Cireuit Court Appeals for the Eighth Circuit, said: 

the earlier rule petitioner would have been required 
identify [the property question] the very property which 
had another. The modern and more equitable doctrine 
permits the recovery trust fund from one not innocent pur- 
chaser, and into any shape into which may have been transmuted, 
provided can establish the fact that his property, the pro- 
his property, that his property has gone into and remains 
mass from which cannot distinguished. Spokane County 
First National Bank [of Spokane al. (C. A.) 979, 982]. 

more recent doctrine follows the rule announced Hal- 
lett’s Estate Hallett) Ch. Div. 696, which the 
effect that, money held one fiduciary character has been paid 
him his his bank, the person for whom held the 
money can follow and has charge the balance the banker’s 
hands, and that the depositor has commingled with his own funds 
the bank, and afterwards drawn out sums upon checks the or- 
dinary manner, must held have drawn out his own money 
preference the trust money, and that destroyed the trust fund 
dissipating altogether, there remains nothing the subject 
the trust; that only long the trust property can traced and fol- 
lowed into other property into which has been converted, does re- 
main subject the trust.’’ 
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Judge Elliott cited many cases, both federal and state, sustaining 
this doctrine. There question about the facts this case nor 
about the fact that the bonds were sold and that the proceeds went 
into the funds the bank, where they still remain the possession 
the receiver. 

With the District Judge, think that the proceeds these bonds 
augmented the assets the bank. They certainly reduced its liability 
others. 

The administrator entitled recover them, and the judgment 
the District Court affirmed. 


DEPOSIT CITY FUNDS UNAUTHORIZED 
DEPOSITORY 


Dobyns Bank Ava, Springfield, Mo., Court Appeals, 
Rep. (2d) 495 


The Jaws Missouri (Mo. St. Ann., 7676) make mandatory 
for city deposit waterworks funds depository selected 
specified manner. Where such funds are placed depository not 
selected the manner provided, they are payable preferred 
the failure the depository. 


Action Dobyns, Treasurer City Ava, against the Bank 
Ava, corporation, and Moberly, State Commissioner Fi- 
nance. From judgment, plaintiff appeals. 

Reversed and remanded, with directions. 

Banta, Ava, for appellant. 

Farrington Curtis, Springfield, for respondents. 


ALLEN, J.—This cause was instituted the court 
Douglas county the filing proof claim the Bank Ava, 
Ava, Mo., which proof claim was follows: 


Dobyns, Treasurer City Ava, corp., lawful age, 
being duly sworn upon his oath, states that there due the City Ava 
from the Bank Ava, Ava, Missouri, Fourteen Hundred Dollars and 
cents, being the balance due October 23, 1930, which amount 
now due and unpaid, the following claim, wit: due 
open account subject check $1400.00. 

preferred claim the money belongs the water works 
fund the City Ava, and the Bank Ava was not selected 
depository, for such fund the City Council and never qualified 
such giving bond therefor. Total $1,400.00. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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further states that not indebted said bank any 
sum and that said bank not entitled any offset against 
this claim. Claimant prays that this claim approved the Com- 
missioner Finance charge said bank, conformable section 
11719, Mo. 1919 [Mo. St. Ann. 5336, 
City Water Works, 


The case was tried upon the following stipulation: 


Banta: stipulated and agreed and between the parties 
herein that the City Ava municipal corporation, organized and 
existing under the laws the State Missouri, city the Fourth 
Class, and, the time the Bank Ava closed its doors and went into 
the hands the State Finance Department the 23rd day Octo- 
ber, 1930, the said City Ava had deposit said bank the sum 
$1,400.00 which was derived from the sale City Water Works 
Bonds, and was deposit said bank the name City Water 
Works, Dobyns, Treasurer, and, that Dobyns was the Treas- 
urer, and that said bank had never been designated depository for 
the City Ava. 

Curtis: further stipulated and agreed that the deposit 
$1,400.00 was made Dobyns, Treasurer. further stipu- 
lated and agreed the deposit for which preference was asked was de- 
posited the Bank Ava the 12th day May, 1930, 
Dobyns, the Treasurer the City Ava. 

Banta: offer prove Dobyns that had never 
given bond Treasurer the City Ava for the safe keeping 
the funds here question. 

Curtis: object for the reason does not prove issue 
the object for the further reason the question whether 
not the Treasurer had given bond the City Ava would not 
germane material the preference asked. 

Court: Objection sustained. 

Plaintiff, his counsel, excepts the ruling the court. 
rests. 


Trial was had, this cause before Hon. Robert Gideon, judge 
the court Douglas county, the 8th day May, 1931, 
which date the case was the court continued, pending decision 
until the regular September term the Douglas county circuit court, 
1934, which time the court found the issues for the defendant. 
Plaintiff filed motion for new trial the 19th day September, 
which motion was overruled, and the case comes this court ap- 
peal plaintiff. 
motion for new trial was follows: 


the Plaintiff the above entitled cause and moves the 
Court set aside the verdict and judgment the Court herein ren- 
dered and grant Plaintiff new trial for the following reasons: 

Because the Court erred rendering judgment for the defend- 
ant. 
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the Court erred failing allow Plaintiff’s demand 
preferred claim. 


Because under the law and the evidence demand 
should have been allowed preferred claim. 


Because the judgment the Court for the wrong 


The undisputed facts the case are that the 23d day October, 
1930, the Bank Ava, banking corporation, doing business Ava, 
Mo., closed its doors and delivered its assets into the hands the State 
Finance Department for the purpose liquidation, provided 
law; that the time said bank closed its doors the city Ava had 
deposit said bank the sum $1,400, which was derived from the 
sale city waterworks bonds and that the same was deposit said 
bank the name ‘‘City Water Works, Dobyns, 
that Dobyns was treasurer the city Ava and had never 
qualified such giving bond therefor, and that the Bank Ava 
had not been designated depository for such funds; that the city 
Ava city the fourth class, having population little more 
than 1,000 and has waterworks system, which and was operating 
the beginning and during the progress this law-suit; that the 
funds herein mentioned were deposited the 12th day May, 1930, 
Dobyns, treasurer the city Ava. 

After the bank closed its doors and within the time provided 
law, the plaintiff herein filed its claim for said funds, asking for pref- 
erence the ground that the Bank Ava had not been designated 
depository for the waterworks fund the city Ava, nor had 
qualified such giving bond required law. 

Appellant assigns error: (1) That ‘‘The court erred render- 
ing judgment for the defendant’’; (2) that ‘‘The Court erred not 
allowing plaintiff’s claim preference.’’ 

Appellant asserts that there must depository selected for the 
waterworks funds for cities the fourth class, and cites support 
thereof Mo. 1929, 7676 (Mo. St. Ann. 7676, 6046). Section 
7676 says that ‘‘there shall selected depository for the funds 
the waterworks system the manner provided article 

The claim for preference this case was made the theory that 
the statutes force the time, relating the matter depository 
for the waterworks funds the city Ava, were mandatory, and 
that, since depository had been designated, the bank became trus- 
tee maleficio, and account thereof prefernece resulted. 

There practically dispute the facts this case; the only 
contention being whether section 7676, Mo. 1929 (Mo. St. 
Ann. 7676, 6046), applicable and controlling this case. 

are the opinion that section 7676, Mo. 1929, does apply 
and controlling this case, and applies all cities owning and 
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operating waterworks, under the provisions article 31, chapter 38, 
Mo. 1929 (section 7641 seq. [Mo. St. Ann. 7641 
6030 Section 7641, Mo. 1929 (Mo. St. Ann. 7641, 
6030), which the statute empowering cities operate and own 
waterworks plants, states that ‘‘the city council any city, town 
village this state shall have power erect, maintain and operate 
waterworks, acquire waterworks purchase and operate and 
maintain the same, and supply the inhabitants thereof with water.’’ 
The right city own waterworks plants governed article 31, 
chapter 38, Mo. 1929. This gives any city, town, village the 
right operate waterworks system, and therefore would apply 
the city Ava. 

Section 7676 part chapter 38, 31, and provides that 
the funds shall deposited depository selected provided 
article chapter (section 6719 seq. [Mo. St. Ann. 6719 
only cities the third class, and not mandatory its terms, how- 
ever, article chapter 38, Mo. 1929, merely referred 
tion 7676 provide the method which the depository must 
chosen. Section 7676 makes mandatory that depository shall 
selected. states ‘‘there shall selected depository for the funds 
the waterworks system the manner provided article 
chapter 38, Undoubtedly section 7676 makes the selection 
depository mandatory all cities, towns, and villages owning and 
operating waterworks, under article 31, chapter 38, and merely refers 
article chapter 38, give the method and procedure fol- 
lowed, selecting the depository. 

are therefore the opinion that, the depository not having been 
selected, accordance with the statute, section 7676, which man- 
datory statute, the bank became trustee maleficio, because the de- 
posit was unlawful, and therefore the claim for preference this case 
should have been granted. City Aurora Bank Aurora, 227 
Mo. App. (2d) 496; Huntsville Trust Co. Noel, 321 
Mo. 749, (2d) 751, cit. 754; Clearmont School Dist. 
Jackson Bank (Mo. App.) (2d) 1006; Harrison Tp., Vernon 
County People’s State Bank Bronaugh 329 Mo. 968, 
(2d) 165; White, County Treas. Greenlee, State Deputy 
Com’r Finance, 330 Mo. 135, (2d) 132; State rel. Gentry 
Page Bank, 322 Mo. 29, cit. 36, (2d) 597. 

This case distinguished from the case City Aurora 
Bank Aurora, 227 Mo. App. (2d) 496, because that 
case the statute was not mandatory, but the case authority for the 
decision this case, for the reason that holds that, where the statute 
mandatory, and the manner and method selecting depository 
designated and the public funds are deposited without compliance with 
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the statute, the funds are impressed with trust, and preference 
allowable. 

Therefore this cause reversed and remanded, with directions 
enter judgment, granting the city Ava preference, and that this 
claim, the amount $1,400, classed preferred claim, the 
liquidation the Bank Ava. 


PAYMENT CERTIFIED CHECK FORGED 
INDORSEMENT 


Citizens Southern National Bank (defendant) Davis (plaintiff), 
Court Appeals Georgia, 188 Rep. 589 


bank, which certifies check and pays unauthorized 
indorsement the payee’s name, will liable the payee for the 
amount the check even though the bank acted entirely good 
faith. 


Action Davis, trustee, against Citizens Southern National 
Bank. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Alston, Alston, Foster Moise and Henry Miller, all Atlanta, 
for plaintiff error. 

Watkins, Grant Watkins and Allan Watkins, all Atlanta, for 
defendant error. 


Syllabus Opinion the Court 


JENKINS, J.—The defendant error (the plaintiff) intrusted 
certain note attorney for collection, with specific instructions 
that the attorney was receive from the debtor check payable the 
defendant error, have certified the drawee bank, and then for- 
ward him. The attorney, after having the check certified, indorsed 
with the payee’s name, ‘‘Henry Davis, Trustee—By 
signing his own name, and turned the check over third 
person, who, after indorsing his name, obtained the money from the 
drawee bank (the defendant) which had knowledge the attorney- 
ship relation any private instructions from the client the 
and paid the proceeds the attorney. The attorney not hav- 
ing remitted the creditor, the latter sued the bank for the amount 
the certified check. Held, 

the general rule that drawee bank liable the true 
payee check, which has certified his instance, pays out the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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money under forged unauthorized indorsement his name unless 
the payee precluded his ratification, negligence, facts creating 
estoppel, from setting the forgery want authority. The 
bank must know its peril that the one whom pays such in- 
dorsed check prima facie had authority make the indorsement, and 
its mere good faith defense. Beutel’s Brannan’s Neg. Instr. Law, 
pp. 280-287, 294, Morse Banks and Banking (6th Ed.), 
pp. 914, 916, 414; Id., vol. pp. 1060, 1061, 474; Knoxville Water 
Co. East Tenn. Nat. Bank, 123 Tenn. 364, 447; Chamberlin 
Metal Weatherstrip Co. Bank Pleasanton, 107 Kan. 79, 190 742, 

The abstract question whether collecting attorney 
prima facie clothed with authority indorse check made payable 
the order the client has not been directly adjudicated this state, 
and the foreign authorities are conflict. cases holding that 
such right exists, see: Brown Grimes, Ind. App. 655, 129 
483, 484; Bailey (C. A.) (2d) 325; Nat. Bank 
Republic Old Town Bank (C. A.) 112 726; Brashear 
(D. C.) 275 481; Harbach Colvin, Iowa, 638, 663; 
McCully Kelley-Dempsey Co., 227 Mo. App. 775, (2d) 784; 
Nat. Fire Ins. Co. Eastern Bldg. Loan Association, Neb. 698, 
863; North End Paper Co. State Bank, 198 App. 242; 
Holliday Thomas, Ind. 398; Black Drake, Colo. 330; Wiley 
Mahood, Va. 206, 223. See contra: Brown People’s Nat. Bank, 
170 Mich. 416, 506, (N. S.) 657; Chatham Nat. 
Bank Hochstadter, Daly (N. Y.) 343; Jacoby Co. Payson, 
Hun. 480, 240; Porges United States Mortgage 
Trust Co., 203 181, 424; Crane Mercantile Trust 
Savings Bank, 295 375, 129 120, 92; Jackson Paper 
Mfg. Co. Commercial Nat. Bank, 199 Ill. 151, 136, 
657, Am. St. Rep. 113. See, also, this connection, Sonnebom 
Moore Bros., 105 Ga. 497 (1), 947; Crane Atlanta Lowry 
Nat. Bank, Ga. App. 83, 149 58; Patterson Southern Ry. 
Co., Ga. App. 94, 96, 151 818. However, the instant 
the person purporting indorse the check the name the payee 
creditor did not assume act for him and his behalf attorney, 
but merely signed the name the his own name. Since 
appears that the attorney was specifically prohibited the creditor 
from indorsing the check, and since did not purport assume 
his attorney, the indorsement the name the 
client followed merely the personal signature the attorney would 
not operate bind the client, even though should assumed that 
collecting attorney ordinarily has authority such indorse check 
made payable the order his client, and even though the bank, 
which had knowledge that the person indorsing the client’s name 
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was his attorney, also had knowledge cashing the check any 
private instructions the attorney prohibiting such indorsement. 
See Swicord Waxelbaum, Ga. App. 297(2), 299, 891. 
Accordingly, since the attorney not only had actual authority from 
the client indorse the check, but did not purport assume act 
upon any implied authority attorney, the bank would not pro- 
tected under any prima facie right attorney, which the indorser 
might have exercised but failed do. 

Judgment affirmed. 


COLLECTING BANK NOT ENTITLED 
RECOVER CHECK 


Kirstein Leather Co. Dietrick, United States Circuit Court Appeals 
(First Circuit), Fed. Rep. (2d) 793 


corporation drew check out town bank, payable 
its own order, indorsed ‘‘for deposit only’’ and deposited 
its credit local bank. The deposit slip recited that the check 
was credited ‘‘only subject final payment.’’ The local bank sent 
the check the defendant ‘‘for Both the local and the 
defendant bank failed the following day and the noti- 
fied the drawee bank stop payment. was held that neither the 
local nor the defendant bank was purchaser for value and that 
neither, therefore, could enforce the check against the corporation. 
far the defendant bank was concerned, was put notice 
the indorsement ‘‘for deposit only’’ and the fact that the letter 
was transmitted ‘‘for collection.’’ this action the 


tion obtained injunction restraining the defendant bank from 
bringing action the check. 


Bill equity the Kirstein Leather Company, Inc., against Fred- 
erick Deitrick, receiver the Federal National Bank, wherein de- 
fendant filed counterclaim, which bill was removed the federal 
court the receiver. From decree dismissing the bill and ordering 
judgment the counterclaim, plaintiff appeals. 

Decree vacated and case remanded, with instructions. 


This appeal from decree February 27, 1936, the federal 
District Court for Massachusetts ordering (1) the dismissal the plain- 
bill; and (2) that the defendant, receiver the Federal National 
Bank Boston, recover his counterclaim the sum $2,000, with 
interest from December 15, 1931, the date thereof, with costs. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 
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The action bill equity brought the Massachusetts state court 
and removed the federal District Court the receiver the Federal 
National Bank. was originally brought against Arthur Guy, Com- 
missioner Banks Massachusetts, charge the Salem Trust Com- 
pany since was closed December 15, 1931; and against Frederick 
Deitrick, receiver, possession the Federal National Bank since 
was closed the same day. Guy, the commissioner, did not remove 
the action him. 

the bill the plaintiff, the Kirstein Leather Company, Inc., seeks 
enjoin Deitrick, the receiver from bringing suit against upon 
certain check for $2,000, and asks that the title the decreed 
the plaintiff and that the receiver ordered return the same 
it. the counterclaim the receiver asks for judgment the check. 

appears that the plaintiff, December 14, 1931, drew its check 
for $2,000 the Banca Commerciale Italiana Trust Company, payable 
the order itself, indorsing it—‘‘For Deposit Only the Credit 
the Kirstein Leather Co., that, the afternoon that 
day, deposited the same the Salem Trust Company, where had 
commercial account. The check, the time was deposited with the 
Trust Company, was accompanied deposit slip issued the Trust 
Company containing the following provision: 


and Cash Items are only subject payment. 
The right reserved, and the Bank authorized forward items for 
collection payment direct the drawee payor bank, through 
any other bank, its discretion, and receive payments drafts 
drawn the drawee, other banks, and, except for negligence, this 
bank shall not liable for dishonor the drafts received pay- 
ment, nor for the losses 


And the passbook issued the Trust Company the plaintiff, and 
which entered the deposits the plaintiff, contained the follow- 


ing notice: 


receiving items for deposit collection this bank acts only 
depositor’s collecting agent and assumes responsibility beyond the 
exercise due care. All items are credited subject final payment 
cash Solvent Credits. This Bank will not liable for default 
negligence its duly selected correspondents nor for losses transit, 
and each correspondent selected shall not liable except for its 
own negligence. This bank its correspondents may send items 
directly indirectly, any Bank including the payor, and accept its 
draft Credit conditional payment lieu Cash; may charge 
back any item any time before final payment, whether returned 
not, also any item drawn this Bank not good close business 
day deposited.’’ 


The Trust Company, having received the check, once credited 
the amount the plaintiff’s account, thereby raising its balance 
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from $854.71 $2,854.71, against which that day the Trust Com. 
pany honored checks the plaintiff the sum $1,412.67. the 
day the check was received the Trust Company affixed the back 
thereof the following indorsement: 
Any Bank, Banker Trust Co. 
Prior endorsements guaranteed 
Dee. 14, 
Salem Trust Co. 


Mass., 14, 1931 
Fisher, Treasurer’’ 


The Trust Company the afternoon the same day sent with 
other checks, all amounting $17,892.39, its correspondent, the 
Federal National Bank, where they were received that afternoon. 
companying the checks was writing, follows: 


Trust Company Salem Mass. 
Mass., 14, 1931 
the Federal National Bank, Boston, Mass. 
collection items listed below 
acknowledge receipt 


not protest items $10.00 under, those bearing this stamp 
N.P. 53-182 similar authority preceding endorser.’’ 


(The collection items listed below Please acknowledge 
receipt’’ were printed bold type.) 

Then followed list the checks transmitted, which list ineluded 
the check question, and amounted $17,892.39. Upon receipt 
these checks the Federal National credited them the Salem Trust 
Company, whose account was overdrawn the close business 
Saturday, December 12, 1931, the sum and the close 
the next business day, Monday, December 14, 1931, was overdrawn 
the sum $14,818.40, although the account had been further credited 
with other checks sent later that day the bank the Trust Company. 
the Federal National Bank and the Salem Trust Company 
failed open for business December 15, 1931, the former was then 
taken over the Comptroller the Currency and the latter the 
Massachusetts Commissioner Banks. The Kirstein Leather Company 
stopped payment the check and was returned the receiver 
the Federal National Bank and now held him. Later the receiver 
sent list uncollected checks his possession the Commissioner, 
including the one question, whereupon the amount the $2,000 
check was charged back the Kirstein Leather Company the books 
the Trust Company. This left balance due from the Kirstein 
‘Leather Company the Trust Company $557.98, for the collection 
which the Bank Commissioner brought suit against the Kirstein 
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Leather Company. None the uncollected checks mentioned were re- 
turned the Salem Trust Company. 

Prior the suspension business the Federal National Bank would 
once return uncollected checks and charge their amounts against the 
Salem Trust Company account, but this instance the amount the 
check was not charged back the Salem Trust Company the receiver, 
and, the time the trial, had his possession. 

Hubert Thompson, Boston, Mass. (Samuel Pearl, Peaboby, 
Mass., and John Twomey, Boston, Mass., the brief), for ap- 


pellant. 
Leo Wyman, Boston, Mass. (Andrew Boston, Mass., 


the brief), for appellee. 


BINGHAM, (after stating the facts the District 
Court was held that the Salem Trust Company was purchaser for 
value the $2,000 check, notwithstanding had stated the passbook 
delivered the plaintiff receipt the check that receiving 
‘‘this bank acts only depositor’s collecting agent’’; that ‘‘all items 
are credited subject final payment cash Solvent Credits’’; and 
that ‘‘it may charge back any item any time before final payment, 
whether returned not’’; and notwithstanding the Trust Company 
also stated the slip upon which received the deposit that checks 
credited only subject payment.’’ 

And the court, having held that the Salem Trust Company had be- 
come purchaser for value the check, further held that the Federal 
National Bank, upon erediting the check the Salem Trust Company 
account and allowing draw against that account, became pur- 
chaser for value the check without notice, notwithstanding the letter 
with which the check was transmitted the Federal National Bank 
specifically stated that the check question and the other checks trans- 
mitted the same time were for collection, and although the indorse- 
ment the check disclosed that was deposited with the Trust Com- 
pany ‘‘only the credit the Kirstein Leather Co.’’ 

are unable agree with the Court either these 
propositions. When the Salem Trust Company received the check with 
the deposit slip and issued the passbook which the deposit was en- 
tered containing the provision that received the check ‘‘only 
reserving the right charge back the check 
the account the plaintiff case was not paid and also the 
right this whether received back the check not, cannot 
said that the Salem Trust Company, under such circumstances, became 
purchaser for value without notice and acquired title the check. 
Under such circumstances the credit was not final one and would not 
become such until the check was collected. was never collected; the 
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relation debtor and creditor would not arise until final was 
established. 

Furthermore, the understanding the Salem Trust Company with 
regard the transaction clearly appears not only from the statements 
made the passbook and the deposit slip, but from the fact that, 
upon receiving notice the nonpayment the check, charged the 
same back the account the plaintiff, reserved the right do, 
and has brought suit recover the balance due it. 

The conclusion that the Federal National Bank became purchaser 
for value the check good faith and without notice is, our minds, 
equally erroneous. had notice from the indorsement the back 
the check that the Salem Trust Company received for deposit only 
the the Leather Company, and from the letter transmittal 
the Federal National Bank received notice that the check was trans- 
mitted ‘‘for and the indorsement and transmittal 
letter, taken together, informed the bank that was collect the 
not for the Salem Trust Company’s account but for the account 
the Kirstein Leather Company. short the bank was put notice 
that the Salem Trust Company was not the owner but was transmitting 
the check for collection for the benefit the Leather Company 
and its agent. 

The failure the receiver return the dishonored check the 
Salem Trust Company after payment was refused was not accordance 
with the custom the bank prior its suspension business, for, 
prior that time, was the custom the Federal National Bank 
return once any uncollected checks and charge back the amount 
thereof the account the Salem Trust Company, all which goes 
show that the credit the Salem Trust Company was conditioned 
upon receipt payment the check and that the credit was not given 
with intent become purchaser the check with any understand- 
ing that should be. is, moreover, doubtful any was given 
the Salem Trust Company based the $2,000 check after its receipt. 
the evidence probable otherwise that, the afternoon 
December 14, before the check and those that accompanied were 
received and credited, the amount the Trust Company’s overdraft 
was more than $17,892.39, and that reliance could have been placed 
upon these checks honoring withdrawals after they were credited. 
The Salem Trust Company’s account the Federal National Bank 
the morning December 14, 1931, stood overdrawn the sum 
$16,737.55 and, during that day and before the transmittal the above 

the afternoon, the overdraft may have exceeded the checks 
then for withdrawals were made during the day. The receiver, 
whom the burden rested establish the basis his counterclaim 
did not show the contrary. 
American Barrel Co. Commissioner Banks al., 290 Mass. 
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174, 195 335, the Massachusetts Supreme Court reached like 

The situation here not like that Pearson Brennan (C. A.) 
(2d) 968. There the check question was not made payable 
the plaintiff Brennan deposited him for collection otherwise 
the Lawrence Trust Company. Neither nor the Lawrence Trust 
Company ever had the check and knew nothing about until long after 
the failure and closing the Trust Company and the Federal National 
Bank. the brokers, who drew the check and deposited with the 
Federal National Bank, and the bank were wise put notice 
that the plaintiff Brennan had any interest the check its proceeds. 
The bank understood from the statement the face the check that 
the check and its proceeds belonged the Lawrence Trust Company 
and the check its account. 

The decree the District Court dismissing the bill and ordering 
judgment the counterclaim for the defendant vacated and the 
remanded the District Court, with instructions enter 
decree adjudging the plaintiff the owner the check and enjoining 
the defendant from prosecuting suit the same. 


TOWNSHIP NOT ENTITLED CANCELLA- 
TION BONDS HELD BANK 


Lodi Township Little Ferry National Bank, Court Chancery 
New Jersey, 189 Atl. Rep. 


The plaintiff township issued sewer bonds and sold them the 
defendant bank par under agreement that the township would 
cause state department deposit $200,000 the bank, not 
withdrawn within three years except proportionately the bonds 
might sold the bank. This agreement was illegal the grounds 
public policy. was, however, never carried out. was held 
that the agreement was separable from the other provisions the 
bonds and that the township was not entitled have them canceled 
the ground illegality. 

This was action equity and the court applied the legal 
maxim that who seeks equity must equity. The township was 
not entitled cancellation the bonds without, least, offering 
repay the money which received from the bank for the bonds. 


Suit Lodi Township, the Bergen, and others against 
the Little Ferry National Bank and others. 
Decree for defendants. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §191. 
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Chandless, Weller Selser, Hackensack (Ralph 
Hackensack, counsel), for complainants. 

Enright Carpenter, Jersey City (John Trimble, 
New York City, counsel), for defendant Little Ferry Nat. 


LEWIS, C.—This suit compel the surrender and cancella- 
tion certain bonds and notes issued the township Lodi, the 
ground that the securities were affected with such illegality render 
them void. 

All the securities for which this relief sought are the hands 
defendant Little Ferry National Bank whom they were originally 
issued. The valadity certain other bonds and notes connection 
with the same transaction was attacked the bill, but not now 
question. Some have passed into other hands, and have been paid and 
the validity certain others now conceded. 

The township Lodi asserts numerous grounds for the invalidity 
the securities. One that the bonds were issued under illegal 
agreement, whereby the township agreed for certain period time 
cause deposits money kept the bank. The township also 
that there were irregularities and illegalities the authorization 
the bond issue. The bonds were paid for the bank the town- 
ship par and the proceeds were used for the construction sewer 
system within the township. 

Almost all the notes now question were likewise given for value 
and connection with the construction the sewerage system. There 
were certain other notes referred the complaint, the invalidity 
which complainant does not now assert and also small amount gov- 
erned other considerations. 


When the bank subscribed for the bonds, entered into agree- 
ment which provided, substance, that the township should cause 
deposited with the bank the sum $200,000 one the depart- 
ments the state New Jersey, and that the township should see 
that this deposit should not withdrawn within three years, except 
that part said deposit might withdrawn proportionately the 
bank should sell the bonds. This particular provision was not carried 
out. apparently illegal the ground policy. 

The question therefore presented the court whether such 
illegal agreement taints the entire transaction render the 
contract repay the loan void and unenforceable. not consider 
that this the result this illegal provision. 

The illegality which renders contract void one that goes the 
main body the agreement. the substance the agreement legal, 
the tainted portion only, severable from the rest it, unenforce- 
able and the rest the contract stands valid. the principal 
purpose the contract was the borrowing, the one hand, and the 
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repayment the other. noted that the provision for the 
deposit state funds was solely for the benefit the defendant, the 
lender, that the excision this provision would not benefit the bank. 
This not which the bank seeking enforce the illegal pro- 
vision fact, has been stated, the provision was not carried out and 
the bank did not get the benefit it. result, complainant was 
able borrow the money from the bank, and the bank, the extent 
the loss the profit the agreed deposit, has received less than the 
consideration agreed. 

Under such the township now asks the court de- 
prive the bank all right the repayment the money lent it, 
which the township has received full benefit. 

The principle the illegality part agreement, that en- 
may had the main elements, when they are valid, 
has been passed upon recently the Court Errors and Appeals. 
Cameron International Alliance, 119 Eq. 577, 183 157. 
Here the court says, 119 Eq. 577, page 589, 183 157, 163: 


only where the full performance promise indivisible 
terms would involve unreasonable restraint that the promise illegal 
and not enforceable any part. See Contracts, I., 518; Willis- 
ton Contracts, 1659, 1779. Where disregard the illegal pro- 
vision will not defeat the ‘primary purpose the bargain,’ the con- 
tract can enforced, without the illegal provision, party thereto 
who not guilty ‘serious moral turpitude,’ unless prohibited 


There another rule equity applicable this suit, which seems 
might well dispositive the entire matter. The principle 
applicable that who seeks equity must equity. The township 
comes into court, complainant, seeking the rescission and cancellation 
bonds and notes executed it. conceded that this complainant 
received full value for these securities. condition cancellation 
the obligation, principles equity would seem require that com- 
plainant restore the status quo, which would require the return the 
consideration. Complainant has not done this nor made any tender 
thereof. Purely this aspect the case might well that the town- 
ship might have defense action law suit the securities, 
but the Court Chancery, suit asking for the equitable remedy 
rescission and cancellation, complainant cannot get all the benefit 
rescission without assuming any the burdens thereof. 

Wilson Trenton Passenger Railway Company, Eq. 783, 
597. Here, the court, Eq. 783, page 788, 597, 
599, says: 


that, before asking the aid court equity 
repudiation the act its agent which had obtained the City 
Company stock, the complainant was bound what reasonably 
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could secure the defendant what ought have received there- 
for. such eases, even though the defendant has acted fraudulently, 
courts equity apply the maxim, ‘He who seeks equity must equity,’ 
and will thus secure the wrongdoer, awarding its relief, whatever 
justly and equitably his due. Pom. Eq. Jur. Malague 
Marion, 107 Eq. 333, 152 


further appears that for period several years the township 
treated the bonds valid, paid interest thereon, paid some them, 
and paid others executing notes therefor. 

All the bonds contained recital the township that all the acts, 
conditions, and things required exist done preceding 
issuance this bond had been performed. the face these facts 
and after long recognition these bonds valid, the township now 
attempts show that the issuance the bonds was illegal because 
irregularities connection with the authorization thereof, and 
contends that they were issued violation legal restrictions upon 
the authority the township issue them. 

The only securities, the validity which has not been either con- 
the township the hearing determined the foregoing 
considerations, are certain gas main notes aggregating $747.82. These 
are attacked the township the ground that the proceeds were 
used extend gas mains for the benefit private corporation 
violation the State Constitution. subdivision ‘‘i’’ section 
the Home Rule Act (Comp. St. Supp. 1924, (i), 
municipality may make contract with public utility corporation for 
the extension water, gas, and other such public utilities. 

The industry counsel has been unable show that the constitu- 
tionality this act has ever been passed upon this court and was 
not specifically raised the pleadings this suit, required. 
Woodbridge Township Middlesex Water Company (N. Ch.) 
464. 

addition, these particular notes contain statement the town- 
ship certifying that all constitutional and other requirements give 
validity the notes have been met. 

Under these circumstances, cannot find that the notes are void. 

The conclusion the court that the bill must dismissed the 
grounds heretofore set forth, renders unnecessary pass upon the 
contentions the township the effect the irregularities as- 
serted it. 

decree dismissing the bill will advised. 


